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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§ 128. Lire.— Waiver of Premium by.—Liability of Company 
for Fraud of.—Where the agent, to solicit applications and re- 
ceive the first premiums, accepts a written application, waives 
payment of the first premium, accepting a note instead, and gives 
an ad interim receipt, agreeing in consideration of the note to 
furnish a policy within fifteen days, if approved at the home 
office, or return the amount ; it being understood that no liability 
attaches unless the application is approved and the policy issued 
at the home office ; and within the said fifteen days the application 
is approved at the home office, and a policy is issued thereon, and 
sent to the general agent of the company where the application 
was taken, for the applicant, and after the death of the assured 
the company has proofs of death made out under the policy, ac- 
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cepts them, sends a draft payable to the beneficiary of the policy, 
delivers such policy to such beneficiary, and obtains the same re- 
ceipted and satisfied, and such beneficiary named in the policy 
does not obtain such draft on account of the fraud of the agent ; 
Held, that notwithstanding a recital in the policy that it should 
not be binding until the premium is actually paid in money, and 
the note is not paid, nor the policy otherwise delivered prior to 
the death of the assured, the insurance company is liable. An 
insurance company is liable to-third persons in a civil suit for 
the frauds, deceits, concealments, misrepresentations and omis- 
sions of duty of a general agent in the course of his employ- 
ment, although the company did not authorize or justify such 
misconduct. 

Hern vs. Nichols, 1 Salkeld, 289. 

An insurance company is liable to a third person in a civil ac- 
tion for the frauds, deceits and misrepresentations of its general 
agent, when the acts so committed are apparently within the 
general scope of his authority, although not so in fact, on the 
ground that such general agent was employed in that character 
of buginess, and held out by the company as the person author- 
ized by it, and fully to be trusted. 

Dougherty vs. Wells, Fargo & Co., 7 Nev., 368 ; Clark vs. Metrop. Bank, 
83 Duer, 248. 

N. ¥. Life Ins. Co. vs. McGowan, 

Rep’d Jour’l, p. 577. 


APPLICATION. 


§ 129. Fine.—Foalsity of Answers in.— Waiver—Instructions to 
Jury.—Instruction that when the application is part of the policy, 
the answers therein given concerning the non-existence of incum- 
brances were a warranty, and if the jury believed such an incum- 
brance existed the policy was avoided, unless the insurers had 
knowledge of the incumbrance, was correct and should have been 
given. Acceptance of assessments on a premium note, with 
knowledge of misstatements in the application, is a waiver of for- 
feiture, but if the note were given on another policy than the one 
in dispute it would not be a waiver. Instructions that the exist- 
ence of an incumbrance, under certain circumstances, was a 
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breach of warranty, unless the defendant had done some act by 
which objection was waived, was erroneous, as the jury were left 
unrestricted to explore the field of inquiry, and that any act of 
the company might be construed as a waiver, regardless of the | 
circumstances, whether with full knowledge or under a mistake 
of the facts. 

Southern Mutual Ins, Co, vs. Yates. 

Rep’d Jour’l, p. 625. 


CONSTRUCTION. 


§ 130. Lirze.—O/ Policy.—Disease.— Medical Attendant.— Ques- 
tion for Jury.—In construing a life policy it must be generally true 
that before any temporary ailment can be called a disease, it 
must be such as to indicate a vice in the constitution, or so seri- 
ous as to have some bearing upon general health and the contin- 
uance of life, or such as according to common understanding 
would be called a disease. 

2 Park on Ins., 933-935 ; Hallock vs. Shaw, 1 Moody & R., 498 ; Fowkes 
vs. M. & L. Life Ins. Co., 3 Foster & Fin., 440; Barteau vs. Phoenix Mut. 
Life Ins. Co., 3 N. Y. Sup. Ct. R., 578 ; Peacock vs. N. Y. L. Ins. Co., 20 
N. Y., 298 ; Higbie vs. Girard Mut. Life Ins. Co., 53 N. Y., 608 ; Fitch vs. 
Am. Pop. L. Ins., 59 N. Y., 557, 571. 

Where the evidence was somewhat conflicting, whether the in- 
sured had had a congestion of the liver, and it appeared to have 
been but a slight ailment, it was a proper question for the jury 
whether it was a disease of the liver, or a serious disease within 
the meaning of the application. 

Cushman vs. U. S. Life Ins. Co. 

Rep’d Jour’l, p. 599. 


CONTRACT. 


§ 131. Fme—Writlen, may not be Contradicted by Parol Evi- 
dence.— Reformation of.—Where the contract is reduced to writ- 
ing, the writing is regarded as the sole evidence of the contract, 
and the parties are presumed to have rejected everything it does 
not contain. 


Towner vs. Lucas, 13 Gratt.; Woodward, Baldwin & Co. vs. Foster, 18 
Gratt. 
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This rule applies as well to policies of insurance. 
Lee vs. Howard F. Ins. Co., 3 Gray, 583. 


The exceptions are where the agent misleads the insured, or 
. seeks to take advantage of a forfeiture of his own creation, or 
where the agent has misdescribed the property, after a correct 
description by the insured. 

Second Amer. Law Cases, 912 to 915-916; Georgia Home Ins. Co. vs. 
Kinnier’s adm’r, Va. S. C. A., (6 Ins. L. J., 497) ; Manhattan F. Ins. Co. ys. 
Weill & Ullman, Va. 8. C. A., (6 Ins. L. J., 521.) 

Where the application was a warranty and contained a minute 
description of the property, such as could only be furnished by 
the insured, followed by a representation of the liens, in the ab- 
sence of fraud on the part of the agent, parol evidence of the in- 
sured is not admissible to vary the written representation as to 
the liens by a simple denial that such representation was made. 
In order to reform a policy on the ground of mistake, the mis- 
take must have been mutual. 

Cooper vs. Farmers Ins. Co., 50 Penn., 297; Ryan vs. World Life Ins, 
Co., 41 Conn., 168 ; Barnett vs. Union Mut. F. Ins. Co., 6 Cush., 179; 


Jenkins vs. Quincy Mut. F. Ins. Co., 7 Gray, 374 ; Holmes vs. Charlestown 
Ins. Co., 10 Met., 212. 


Southern Mutual Ins. Co. vs. Yates. 


EVIDENCE. 


§ 132. Fire.— Authority of Agent to Contract——In an action 
on an alleged oral contract for insurance with the local agent 
where no policy was issued, and where the company claimed 
that he was not authorized to take the class of risks in question, 
evidence of a bargain with the agent, without first’ showing that 
he had power to contract, was not admissible against the objec- 
tion of the company. Evidence of a practice at other agencies 
to take such risks, and that the agent received policies signed in 
blank, that he solicited the risk and received the premium, was 
not evidence that he had power to bind the company, in the face 
of the fact that he was debarred by his commission and the poli- 
cies, and was properly excluded. The fact that he was local 
agent could only imply authority to insure in the mode allowed 
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‘by the charter, and to take such risks as the policies in common 
use by the company’s agents would warrant. 

Security Ins. Co. vs. Fay, 22 Mich., 467; Meister vs. the People, 31 
Mich., 99 ; Mussey vs. Beecher, 3 Cush., 511; Markey vs. Mut. Ben. Life 
Ins. Co., 103 Mass., 78; Turner vs. Quincy Mut. F. Ins. Co., 109 Mass., 
568; Mech. Bk. vs. N. Y. & N. H. R. R. Co., 3 Ker., 632; Adriance vs. 
Room, 52 Barb., 399 ; Risley vs. Ind. B. & W. R. R. Co., 1 Hun., 202; De 
Grove vs. Metr. Ins. Co., 61 N. Y., 594; Bush vs. Westchester F. Ins. Co., 
68 N. Y., 581; Swazey vs. Union Mfg. Co., Sup. Ct., Conn., Sept., 1875 ; 
Kornemann vs. Monaghan, 24 Mich., 36 ; Farmers Ins. Uo. vs. Taylor, Penn. 
St. 342. 

Reynolds vs. Continental Ins. Co., 

Rep. Jour’l, p. 569. Mrox. 8. C. 


INSOLVENCY. 


$133. Fire.—Liability for Subscribed Stock—Rights of As- 
signee—Form of <Action—The United States District Court, 
upon adjudicating a company bankrupt and appointing an as- 
signee, may, without notice to the stockholders, order the stock- 
holders to pay to the assignee an unpaid balance upon their 
stock. The stockholders may not question the validity of the 
order in a suit instituted by the assignee. The court has the 
same right as the directors to order payment. Tt 

Hall vs. U. S. Ins. Co., 5 Gill., 484; Sagory vs. Dubois, 3 Sandf. Ch. 
Rep., 510; Kennedy vs. Gibson, 8 Wall., 505; Cadle, receiver, vs. Baker 
& Co., 20 Wall., 650 ; Ward vs. Griswold Manuf. Co., 16 Conn., 599 ; Adler 
vs. Mil. Pat. Brick Co., 13 Wis., 61 ; Man vs. Pentz, 2 Sandf. Chy., 285. 

Agreements that no further call is to be made, or that payment 
may be made in any other medium than money, are void as to 
creditors ; nor can the owner escape liability by taking it in the 
name of his infant children, nor by showing that he holds as 
agent for another. 

3 Sandf. Chy., supra ; Henry et al. vs. Vermillion, etc., 17 Ohio St., 187 ; 
Roman vs. Fry, 6 J. J. Marshall, 634; Allibone vs. Hager, 46 Pa. St., 48. 

The capital stock of a corporation is a fund set apart for the 
payment of its debts, upon which creditors have a lien in equity. 
Unpaid stock is as much a part of the assets as any other pro- 
perty of the company, and creditors have the same right to in- 
sist upon its payment as upon the payment of any other debt due 
the company. 
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Curren vs. Arkansas, 15 How., 308; Wood vs. Dummer, 3 Mason, 308 ; 


Slee vs. Bloom, 19 Johnson, 474; Briggs vs. Penniman, 8 Cow., 387; 
Society, etc., vs. Abbott, 2 Beav., 559 ; Walworth vs. Holt, 4 Mylne & Craig, 
789; Ward vs. Griswoldville Mfg. Co., 16 Conn., 598 ; Fowler vs. Robin- 
son, 31 Me., 789 ; Angell & A. on Con., sec. 600 e/ post; Wright vs. Petrie, 
1 Smedes & M., 319 ; Nevitt vs. Bk. Port Gibson, 6 ib., Nathan vs. White- 
lock, 3 Edw. C. R., 215; 4 Amer. Law Mag., 93; Dr. Salmon vs. Han- 
borough Co., 1 Cases in Chy., 204 ; 6 Viner’s Abridg., 310-311 ; Curson vs, 
African Co., 1 Vernon, 124; Rev. Stat., U. S., sec. 5,044, 5,047 ; Bump on 
Bankruptcy, 473, 478, 528. 

The assignee may sue in an action at law, or maintain a bill 
in equity, against all the delinquent stockholders jointly. 

Hall vs. U. S. Ins. Co., 5 Gill., 484; Oglevie et al. vs. Knox Ins. Co. et 
al., 22 How., 280. 

Where, though there was no evidence that the plaintiff had 
subscribed for the stock, or had made any express contract with 
the company in regard to it, it appeared that she had bought it 
and made the required payments, and had received a dividend ; 
Held, that she was estopped from denying her ownership in an 
action by the assignee for an unpaid balance. 

Ellis vs. Schmoeck & Thomas, 5 Bing., 521 ; Doubleday vs. Musket et al., 
7 ib., 110; Harvey et al. vs. Kay, 9 Barn. & Cress., 355 ; Upton vs. Trib- 
blecock, U. 8. S. C., (5 Ins. L. J., 97); Eaton et al. vs. Aspinwall, 19 N. Y., 
119°; Abbot vs. Aspinwall, 26 Barb., 202; Goodwin et al. vs. Gilbert et al. , 
9 Mass., 484 ; Finley vs. Simpson, 2 Zab., 310. 

Sanger vs. Upton, Assignee, 

Rep’d Jour’l, p. 618. 


MEDICAL ATTENDANT. 


§ 134. Lire.— What constitutes— Question for Jury.— Evidence 
of —Proofs of Loss.— Cause of Death.— Consultations at the office 
of a physician are sufficient to constitute him a medical attend- 
ant; itis not necessary that he should attend the insured at his 
home. Where the insured had so consulted the physician em- 
ployed in his father’s family where he lived, though other physi- 
cians had been occasionally called in to attend him when sick, it 
was a proper question for the jury, whether his statement that 
the family physician was his usual medical attendant was true. 
The statement of another physician in the proofs of loss, that he 
was the attendant or family physician, was not conclusive against 
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the statement of the insured, nor necessarily inconsistent with 
it. There might be more than one regular attendant. An objec- 
tion to proofs of loss on this ground, raised for the first time in 
court after issue joined, is too late. The plaintiff, under such 
circumstances, had a right top rove upon the trial who was the 
regular medical attendant. 

Life Ins. Co. vs. Francis, 17 Wall., 672. 

Evidence of a consulting physician as to his opinion of the 
nature of the disease which caused death, framed from facts 

‘ stated to him by the attendant physician, is competent when a 

proper foundation has been laid for its introduction. 

Bedell vs. Long Island R. R. Co., 44 N. Y., 367; Reynolds vs. Robinson, 
64 N. Y., 589. 

A mere general objection not specifying the want of a proper 
foundation cannot be availed of. 

Levin vs. Russell, 42 N. Y., 251; Williams vs. Sargent, 46 N. Y., 481. ; } 

Cushman vs. U. S. Life Ins. Co. ‘ie 


PRACTICE. : 
$135. Fire.— Offer of Proof.—Rulings.— Offers of proof should 
be distinct and clear, and should embody the facts in such con- 
nection and terms as to be ruled in their intended sense, and be 
examined and applied in the appellate court in the proper light 
to test the accuracy of the ruling. 

Clay F. & M. Ins. Co. vs. Huron Salt, etc., Co., 31 Mich., 346, 356. 

A ruling, if correct when applied to a proposition as it ap- 
peared, cannot be questioned on appeal on the ground that the 
proposition covered some meaning which required a different 
ruling. 

Daniels vs. Patterson, 3 Cow., 47 ; Elwell vs. Dodge, 33 Barb., 336 ; First 
Bap. Ch. vs. Brooklyn F. Ins, Co., 23 How., P. R., 448 ; Johnson vs. Car- 
neley, 6 Seld., 570, 575, 576 ; Pepin vs. Lachenmeyer, 45 N. Y., 27; Harger 
vs. Edmonds, 4 Barb., 256; Van Buren vs. Wells, 12 Wend., 203 ; Hosley 
vs. Black, 28 N. Y., 438 ; Wheeler vs. Rice, 8 Cush., 205 ; Wheeler vs. Farmers 
Bk. of Lancaster, 11 Sarg. Rep., 134 ; Wright vs. De Groff, 14 Mich., 164 ; 
Gilbert vs. Kennedy, 22 Mich., 117 ; Albright vs. Cobb, 30 Mich., 362. 

Where an offer of proof that the insurance company by re- 
ceiving the premium had ratified the unauthorized contract with 
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its agent, was couched in terms so ambiguous, when taken in 
‘connection with the previous evidence and rulings, that the judge 
was led to suppose it was intended merely to prove what had 
already properly been excluded concerning the dealing of the 
agent with the insured, its exclusion was not error. A ruling 
consented to at the trial cannot be afterward questioned. 

Morrish vs. Murray, 13 Mees. & Wels., 52 ; Boeklen vs. Hardenburgh, 60 
N. Y., 8. 


Reynolds vs, Continental Ins. Co. 
—§ 132. 


§ 136. Lire—Fraud of Agent—Where the trial court found 
that the agent had been guilty of fraud, and the circumstances 
were sufficient to produce a conviction of the truth of the charge, 
though there might be some doubt, or where there was evidence 
to sustain the finding, it must stand. 


Bryant vs. Simoneau ét al., 51 Ill., 334; Hobson vs. Ogden’s exr’s, 16 
Kan., 388. 


N. Y. Life Ins. Co. vs. McGowan. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF MICHIGAN. 


Marcu Term, 1877. 
Error to Washtenaw Circuit. 


JAMES S. REYNOLDS 
vs, 


_ CONTINENTAL INS. CO. 


In an action on an alleged oral contract with the local agent for insurance where 
the company claimed that he was not authorized to take the class of risks in 
uestion, evidence of a bargain with the agent for insurance, without first 
showing that he had power to contract, was not admissible against the objec- 

‘ tion of the company. 

Evidence of a practice at other agencies to take such risks, and that the agent re- 
ceived policies signed in blank, that he solicited the risk and received the pre- 
mium, was not evidence that he had power to bind the company, in the face of 
the fact that he was debarred by his commission and the policies, and was 
properly excluded. 

Offers of proof should be couched in language that will clearly indicate the facts 

‘ intended to be proved. A ruling, if correct when — to the proposition as 
it appeared, cannot be questioned on appeal, upon the claim that it applied to 
& proposition which did not appear. 
A ruling consented to at the trial cannot be afterward questioned. 


Judgment affirmed. 
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Braxes & Curcueon, of Detroit, for Plaintiff in Error. 
Asztey Ponp and Hoyr Post, of Detroit, for Defendant in Error. 


Graves, J. 

A verdict having been returned by direction of the court against 
Reynolds, who was plaintiff below, he has brought error. 

The action was on an alleged agreement cf July 18, 1874, to insure 
his interest up to $3,000 for one year ina steam mill and its appli- 
ances at Manchester, in Washtenaw County, the property having 
been destroyed by fire, August 3, 1874, and no policy having been re- 
ceived by him. He claimed the agreement was made on the part of 
the company by one Kirchhofer, then its agent at Manchester, and 
that he paid $135 as premium. ‘The insurance company maintained 
that conceding Kirchhofer to have been its agent to take common 
risks, he had no power to take any of the class of plaintiff’s, and that 
if he assumed to agree as alleged, his act was unauthorized, and 
hence was not a ground of action against it. 

Excluding a point now made on the rejection of an offer by Rey- 
nolds at the close of the trial relative to procf, and which will be no- 
ticed at the proper time, the record of the trial shows that in the 
first place Reynolds insisted upcn giving evidence of a bargain for 
the special risk in question with Kirchhofer, and without any evi- 
dence of power in Kirchhofer to make such a bargain, and as ground 
for maintaining that he was fully justified in regarding Kirchhofer as 
authorized to bargain for the risk in question, he insisted secondly 
that he was entitled to prove that there was a practice at other agen- 
cies to take such risks ; that Kirchhofer was entrusted with policies in 
blank signed by the president, and actually solicited the risk and re- 
ceived the premium. These facts it was claimed entitled Reynolds to 
transact with Kirchhofer, upon the faith that the latter had power to 
bind the company by the bargain, for the risk in question, notwith- 
standing the fact unknown to Reynolds that the commission and pol- 
icies debarred Kirchhofer. 

The company resisted these claims, and contended that before ad- 
ducing evidence of a bargain with Kirchhofer, it was incumbent on 
Reynolds to prove that Kirchhofer was empowered, and that the 
practice at other agencies as to the kinds of risks agents assumed 
power to take, and the other facts proposed in connection, were with- 
out force to sustain the theory on which they were suggested, or to 
hold the company on the supposed bargain, and hence were inadmis- 
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sible. This outline will give an idea of the parties’ attitude at the 
trial. 

The court was very indulgent to the plaintiff, and allowed great 
latitude in his various efforts,to get over inherent difficulties. When 
the trial opened, the plaintiff took the witness stand, and having 
sworn that at and before July'18, 1874, Kirchhofer acted as insurance 
agent at Manchester, was then asked by his counsel for what compa- 
nies he was acting. The question was ruled out, and error is as- 
signed upon the ruling. The true object of the question must have 
been to draw an answer that Kirchhofer was acting for the defendant 
corporation, and yet it had not been shown that the plaintiff had any 
other means of knowledge than the very transaction which was in dis- 
pute, and surely if Kirchhofer assumed the power, the existence of 
which was the point in issue, his act could not be made use of by the 
plaintiff as evidence that the power so assumed actually existed. 

Immediately after this rejection, plaintiff's counsel put this ques- 
tion : ‘‘ State whether any agreement or bargain was made for the in- 
surance of your mill property and the; fixtures, machinery, etc., con- 
tained therein in behalf of defendant?’ And plaintiff at once replied 
‘* Yes sir, he insured me.” 

The counsel for defendant then objected that the question did not 
ask for any bargain with him as agent for the ccmpany ; that if it 
did, it would be inadmissible until the agency, the authority to make 
the bargain, and agreement, had been proved, and following this ob- 
jection defendant’s counsel produced the commission given by the 
company to Kirchhofer, and the plaintiff submitted it in evidence. It 
bore date June 23, 1874, and defendant’s counsel admitted that 
Kirchhofer received it before July 18, 1874. It expressly excepted 
from his authority the power to grant policies upon “ manufactories 
and other special hazards,” and for the classification of hazards re- 
ferred to the provisions of the policies of the company. The fact of 
Kirchhofer’s agency was therefore shown at the outset, and there is 
no plausible ground whatever for the first charge of error. Indeed, 
the real controversy concerning Kirchhofer’s authority was not upon 
the fact of his being an agent, but upon the extent of his power as 
agent. That he was actually an agent, was not denied. 

The next charge of error is founded on the exclusion of a question 
to the witness Millen. He was local agent at Ann Arbor for several 
companies, and had been for many years. His practice was to take 
risks on all classes of property. He was aware that his companies 
gave greater authority to some agents than to others, but he had no 
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knowledge of the course pursued at other agencies. His ability to 
speak of the practice in this respect was confined to his own agency. 
The excluded question required him to state, so far as he knew, what 
the usual custom was in the county, as to agents taking risks on all 
kinds of property. As he had already stated distinctly what his own 
practice was, and that he knew nothing of the practice at other agen- 
cies, and that the same companies did not give as extensive power to 
some agents as to others, the inquiry could only elicit, in effect, and 
most likely in a form calculated to mislead the jury, a repetition of 
what was the practice at his own agency alone. Again, waiving all 
questions touching the right to prove that there existed in Manches- 
ter a practice to take all risks, and still the practice at that place 
could not be inferred from the fact of there being such a practice at 
Millen’s agency. 1 Stark. Ev., 618, 619, mar. and notes. 

The precise theory which the plaintiff’s counsel had in mind at this 
point is not readily discerned. Surely he could not have meant to 
claim that usurpation of power by agents of one concern, and followed 
by acquiescence of the principal, could be urged as a reason for hold- 
ing another concern bound for its agent’s unauthorized act, and which 
was not acquiesced in but repudiated. As to whether there was any 
showing whatever of power in Kirchhofer to make the alleged bargain, 
the case appears clear. The plaintiff submitted the commission, and 
that withheld authority in express terms to take his risk. 

It was also shown by plaintiff that the company furnished Kirch- 
hofer with blank policies signed by its president. But such of these 
as there was evidence to explain excluded such risks. There was no 
evidence that different ones were ever confided to Kirchhofer, or in 
fact that the company used any others. No facts were adduced tend- 
ing to show a grant of greater power than the commission gave. 
Again, there was no evidence of any act of the insurance company 
tending to show the creation of any apparent power to exceed the 
commission, and insure such property as plaintiffs. There was nota 
scintilla of proof that Kirchhofer was held out by the company as au- 
thorized to do anything beyond the terms of the written delegation, 
or that the company had in any instance acquiesced in an act of his 
in excess. 

Indeed, it did not appear that in any instance he had previously as- 
sumed to insure property excluded by his commission, and certainly 
it will not be pretended that his own proceedings, the authority of 
which was the fact in issue, could be brought forward to sustain that 
side of the issue which asserted the authority. The single circum- 
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stance that he was the company’s local insurance agent at Manches- 
ter was not tantamount to a declaration of the company that he had 
power to insure every kind of property, and to exercise unlimited au- 
thority as to risks, modes and terms, By itselfit could imply nothing 
more than authority to insure in the mode allowed by the company’s 
charter, and to take such risks as the policies of the company in com- 
mon use by its agents would warrant, and we have seen that so far as 
there was evidence, the plaintiffs risk was not within the purview of 
the policies in use. There was no evidence of the power conferred by 
the charter. Security Ins. Co. vs. Fay, 22 Mich., 467 ; Meister vs. 
the People, 31 Mich., 99 ; Mussey vs. Beecher, 3 Cush., 511; Markey 
vs. Mutual Benefit Life Ins. Co., 103 Mass., 78; Turner vs. Quincey 
Mutual Fire Ins. Co., 109 Mass., 568 ; Mechanics Bk. vs. N. Y. and 
N. H. R. R. Co., 3 Ker., 632 ; Adriance vs. Roome, 52 Barb., 399 ; 
Risly vs. Ind. B. & W. R. R. Co., 1 Hun., 202 ; De Grove vs. Metro- 
politan Ins. Co., 61 N. Y., 594 ; Bush vs. Westchester Fire Ins. Co., 
63 N. Y., 531; Swazey vs. Union Manufacturing Co., Sup. Ct. of 
Conn., September 1875; Kornemann vs. Monaghan, 24 Mich., 36; 
Farmer’s Ins. Co. vs. Taylor, Penn. St., 342. 

Hitherto the case has been considered without reference to the 
point made upon the exclusion of the plaintifi’s final offer of proof. 

It remains to examine that point. Does it affirmatively appear 
from the bill of exceptions that the judge erred in refusing the offer ? 
Unless it does, the charge of error is not sustained. 

In submitting propositions of proof, it is requisite that counsel 
should be distinct and clear. A proposition should embody the spe- 
cific fact or facts in such connection, and in such terms as to be ap- 
prehended and ruled in the intended sense by the trial judge, and be 
examined and applied in the appellate court in the proper light to 
test the accuracy of the ruling, if an adverse one. Clay Fire and Ma- 
rine Ins. Co. vs. Huron Salt etc. Co., 31 Mich., 346, 356. 

The object is to economize time by getting an admission of the 
facts, or a ruling on their admissibility without the tedious process of 
examination, and the facts proposed ought to be indicated with suffi- 
cient clearness in regard to identity and sense to enable the court 
and adverse counsel to judge intelligently concerning their admissi- 
bility. ; 

Common fairness, as well as the nature of the proceeding, demand 
this. 

‘If the judge is compelled to rule upon the offer, he may possibly go 
beyond its obvious import, and concede an intent not fairly indicated. 
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This, however, is not to be intended. It must be clearly shown ; he 
must be supposed to have passed upon the statement in view of what 
it actually seemed, and in case of exclusion, his decision, if correct, 
when applied to the proposition as it appeared, cannot be questioned 
in an appellate court upon the claim of the party who made the offer 
that the proposition covered some meaning which required a differ- 
ent ruling. 

The ruling must be presumed to have been made on the proposi- 
tion as it appeared, and not on it as it did not appear. 

In Daniels vs. Patterson, the court had occasion to consider a ques- 
tion somewhat similar to the present, and Judge Brunson, who gave 
the opinion, observed : “We all know that offers of evidence are 
usually made in as broad and strong terms as the facts will warrant. 
Before a party excepts on account of the rejection of evidence, he 
should make the offer in such plain and unequivocal terms as to leave 
no room for debate about what was intended. If he fail to do so, and 
leave the offer fairly open to two constructions, he has no right to in- 
sist, in a court of review, upon that construction which is most fa- 
vorable to himself, unless it appears that it was so understood by the 
court which rejected the evidence ; and if the meaning of the offer de- 
pends upon argument and inference, he must have much the best of 
the argument before a court of review should reverse the judgment.” 
3 Cow., 47. | 

See also Elwell vs. Dodge, 33 Barb., 336 ; First Baptist Church vs. 
Brooklyn Fire Ins. Co., 23 How. P. R., 448 ; Johnson vs. Carneley, 
6 Seld., 570, 575, 576; Pepin vs. Lachenmeyer, 45 N. Y., 27; 
Harger vs. Edmunds, 4 Barb., 256 ; Van Buren vs. Wells, 19 Wend., 
203 ; Hosley vs. Black, 28 N. Y., 438; Wheeler vs. Rice, 8 Cush., 
205 ; Weidler vs. Farmers’ Bk. of Lancaster, 11 Sergt. & R., 134; 
Wright vs. De Groff, 14 Mich., 164; Gilbert vs. Kennedy, 22 Mich., 
117 ; Albright vs. Cobb, 30 Mich., 362. 

In the light of these considerations we may proceed to notice the 
terms of the plaintifi’s proposition, and in connection with the course 
of proceeding. After repeated rulings, which were well warranted, 
that the alleged bargain with Kirchhofer could not be shown, for the 
reason that no evidence had been adduced of his power to bargain 
for plaintiff’s risk, the plaintiff took the stand for the third time, 
and swore that there were other insurances, and that the whole 
amount of premium for all was $1,250; that he paid Kirchhofer for 
this insurance $135, and that the money had not been returned ; that 
he did not know to which of the companies Kirchhofer applied it, and 
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that he might have applied it to this company and he might have ap- 
plied it to some other. 

Plaintiff's counsel then said, ‘‘ We now offer to prove by the witness 
the other facts alleged in the declaration, not proposing to offer any 
other evidence on the subject of agency, but the other facts to en- 
title us to recover $3,000 with interest from the fourth day of August, 
1874, the day of the fire, that they received the money for this loss 
and kept it.” The judge then observed, ‘‘ It is not necessary to take 
up time. I think the ruling before made should govern, if that is all 
the evidence.” 

Plaintiff's counsel replied, ‘That is all on the subject of agency. 
it is conceded that the other proof is made.” The judge responded, 
‘‘Tt has been offered once before, and I think it may be governed by 
the ruling before made,” and counsel rejoined, ‘‘ We offer to prove 
the other facts to entitle us to recover.” Whereupon the judge 
answered, ‘‘ It is objected to, and the objection is sustained.” Plain- 
tiff’s counsel thereupon excepted. 

The charge of error is that the court refused to allow the plain- 
tiff to prove that the insurance company received this money for the 
loss and kept it, and hence ratified the bargain alleged to have been 
made with Kirchhofer. It will be noticed, in passing, that although 
the judge clearly indicated how his mind was directed by the general 
and ambiguous statements of plaintiffs counsel, and that he regarded 
them as only amounting to reassertion of claims and theories ruled 
previously, and not to an offer to adduce facts to make out a case in 
some other way, or on some other theory, still the plaintiff acquiesced 
in the judge’s construction, and made no attempt to correct his im- 
pression if not right. The charge of error supposes the offer to have 
meant something else, and that the judge mistook in his understand- 
ing of it. There is high authority for saying that the plaintiff cannot 
question the correctness of the judge’s construction, for the reason 
that it was virtually assented to at the trial. Morrish vs. Murray, 13 
Mees. & Wells., 52 ; Boeklen vs. Hardenburgh, 60 N. Y., 8. But the 
point need not be disposed of on this principle. 

An examination of the course taken at the trial, and of the propo- 
sition, make it very apparent in first place that the judge did not un- 
derstand the offer in the sense now sought to be imposed on it by the 
plaintiff, and in the sec8nd place, that there is no solid ground for 
considering that it was fairly open to any such meaning. The main 
part of it was a proposal in so many words to make out the case set 
forth. The declaration had already made this proffer, and in better 
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form. An offer of particulars was required upon which some judg- 
ment could be formed. No hint was given of any ratification, and 
all further proof relating to agency was disclaimed. 

Again, the whole of the evidence suggested was to be made by the 
plaintiff himself. This was expressly stated. Nothing was proposed 
from any other source. The offer was distinctly confined to testi- 
mony by the plaintiff, and yet he had just sworn that he knew noth- 
ing as to whether the insurance company had or had not received 
the money paid to Kirchhofer. Indeed, the offer did not propose in 
terms to prove that the company had received the money. As worded, 
the proposition was not distincly unequivocal. It was capable of being 
so construed as to be consistent with the fact the plaintiff had sworn 
to, that the agent Kirchhofer had received it ; but it could not be very 
well reconciled with the notion that the plaintiff would swear that 
the company had received it. Certainly the court could not be ex- 
pected to understand from the language, that plaintiff’s counsel pro- 
posed to show by the plaintiff, in plain contradiction to what he had 
distinctly sworn to only a moment previous, that as matter of fact 
the corporation actually received the money. There was no intima- 
tion that the plaintiff had testified under a mistake, or that any error 
had been committed. Considered as an offer of proof, the statement was 
insufficient, blind and indefinite, and in view of all the circumstances it 
would have been remarkable if the judge had accepted it as having 
the sense and drift now imputed to it on the part of the plaintiff. 

As represented in the record, and as it must have looked at the 
trial, it was natural for the judge to view it rather as a compendious 
reassertion of positions already ruled, than as a regular offer of 
proof of facts to make out a case, and there is some reason for think- 
ing that the construction now claimed by the plaintiff for the pro- 
ceeding was not thought of at the trial at all. This charge of error 
must be overruled. 

Finally, it is considered clear that no case for the jury was made, 
and that the judge did not err in directing a verdict for the defendant. 

Had the plaintiff purposed to sue in equity to enforce performance 
of the alleged agreement, his want of material facts to enable him to 
set forth a prima facie provable agreement against the company, on 
the basis either of an original authority in Kjrchhofer, a subsequent 
ratification, or matter of estoppel, would have been very conspicuous 
to him. 

The judgment should be affirmed with costs. 
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SUPREME COURT OF KANSAS. 


Error from Leavenworth County. 


NEW YORK LIFE INS. CO. 
Us. 


MARGARET McGOWAN.* 


1. Where the agent of an insurance company, whose business it is to solicit appli- 
cations for insurance, and receive the first premiums, accepts a written appli- 
cation of a person, duly signed, waives the payment in money of the first semi- 
annual premium, and in lieu thereof takes a promissory note, and thereupon 
executes and delivers to the assured a receipt, of which the following is a copy ; 
‘‘T have received from George Roberts, note for thirty-seven 75-100 dollars, 
for which (provided the application is approved at the home office,) I agree to 
furnish him a policy upon his life for two thousand dollars, from the New York 
Life Insurance Company, within fifteen days from date ; orif this application 
shall be declined, to return the amountto him or his orderon demand. It be- 
ing expressly understood and agreed that no liability is assumed by the com- 
pany unless the said risk shall be approved and a policy issued at the home 
office in New York. ($37.75.) Dated Leavenworth, Kansas, September 17, 
1872. (Signed) G. M. Pinkham.” And within the said fifteen days the appli- 
cation is approved at the home office, and a policy is issued thcreon, and sent 
to the general agent of the company where the application was taken, for the 
applicant, and after the death of the assured the company has proofs of death 
made out under the policy, accepts them, sends a draft payable to the benefi- 
ciary of the policy, delivers such policy to such beneficiary, and obtains the 
same receipted and satisfied, and such beneficiary named in the policy does 
not obtain such draft on account of the fraud of the agent ; 

Held, that notwithstanding a recital in the policy that it should not be binding un- 
til the premium is actually paid in money, and the note is not paid, nor the 


policy otherwise delivered prior to the death of the assured, the insurance 
company is liable. 


2. An insurance company is liable to third persons in a civil suit for the frauds, 
deceits, concealments, misrepresentations and omissions of duty of a general 


agent in the course of his employment, although the company did not author- 
ize or justify such misconduct. 


3. An insurance company is liable to a third person in a civil action for the frauds, 
deceits and misrepresentations of its general agent, when the acts so committed 
are apparently within the general scope of his authority, although not so in 
fact, on the ground that such general agent was employed in that character of 


- a ——— 


* Syllabus by the court. 
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business, and held out by the company asa person authorized by it, and fully, 
to be trusted. 
All the justices concurring.’ 


Horroy, ©. J. 

This action corcerned litigation of the most deplorable character, 
and comprised transactions so disreputable that one wished they had 
never cecurred. The dishonest insurance agent, who figured in the 
proceedings in despoiling a wcman of the greater part of $2,000 due 
her on an insurance policy on the life of her dead husband, deserves 
lasting disgrace. 

The case arose out of the following circumstances: On the 17th 
day of September, 1872, the defendant in error, then the wife of 
George Roberts, applied to the New York Life Insurance Company 
for a policy of $2,000 on the life of her husband. The first semi-an- 
nual premium on the pclicy was paid with a note of $37.75, and the 
agent of the company executed therefor a receipt by which the policy 
was to issue within fifteen days, provided the application was ap- 
proved at the home office. On the 23d of the same month, the in- 
surance company issued to the said defendant in error the policy ap- 
plied for, and transmitted the same from the home office to their 
agent, Reuben Partridge, at Leavenworth, and the same was received 
by the agent a few days after the 23d, and during the life of the as- 
sured. On the 17th day of October, 1872, George Roberts died. 
Proofs of his death were forwarded by the agent, Partridge, to the 
home office for the company, upon blank proofs furnished from such 
office for that purpose. Some time after the death of Roberts, the 
defendant intermarried with Mr. Theo. L. McGowan. On September 
17, 1872, and for along period before that time, the said Reuben 
Partridge was and had been the general agent of the insurance com- 
pany for the States of Kansas and Nebraska, and the territory of 
Colorado, and other portions of the West. He was in charge of the 
general Western agency of the company, with his general office at 
Leavenworth city, in this State, and he continued to be such agent 
until after March 7, 1873. On February 28, 1873, within the sixty 
days after the reception of the proof of loss, a draft for the sum of 
$1,957.04 (that sum being the amount due on the policy less the sec- 
ond semi-annual premium, ) was executed by the insurance company, 
payable to the order of the defendant in error, to settle and pay the 
amount of the policy, and the insurance company sent the draft forth- 
with to its agent Partridge at Leavenworth, which was duly received 
by him. Partridge induced the defendant in error to believe that the 
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policy of insurance was void, by_his fraudulent and false representa- 
tions to her that the company declined to pay anything, and that she 
had no valid or legal claim under the policy against the imsurance 
company. About eight days prior to the sending of the draft of 
$1,957.04 from the home office to him to pay the policy, he induced 
the woman to employ one George H. English, an attorney at law then 
living at Leavenworth, to attend to her demand against the company, 
and thereupon a contract was entered into between said attorney and 
the defendant in error, by which she was to allow the attorney all 
that he could recover, or that the company would pay on the policy 
over $500. Upon the receipt of the draft of $1,957.04, the agent Par- 
tridge delivered the same to English. The latter indorsed it, under 
a power of attorney which he held, and paid the defendant in error 
$500, and retained $1,457.04, less the amount of the note of $37.75. 
Through the statements of Partridge and English, the defendant in 
error was tlien induéed to acknowledge in writing the receipt of the 
full amount of the policy, although she only realized the $500. The 
fact that the company had sent the draft to pay the policy was con- 
cealed from her by both English and Partridge. English commenced 
no suit for the money, wrote no letters to the company; gave really 
no services in the matter. The company never objected to the pay- 
ment of the policy prior to sending the draft, and Partridge in all of 
his correspondence with the company assumed the policy was valid 
and binding. 

About a year after the death of her husband, the defendant in er- 
ror received an insurance almanac, in which she saw that the insur- 
ance company printed her name as having received $2,000, the full 
amount of the policy, and thereupon she wrote to the company, and 
began to investigate the matter, as to what amount of money had 
been sent to their agent Partridge to pay to her. Having ascertained 
the deceit and fraud practiced upon her by the agent of the company, 
she commenced this action in the District Court of Leavenworth 
County, on March 10, 1876, to recover the balance of the money, 
which she claimed due on the insurance policy, to wit: $1,457.04, 
with interest from December 17, 1872. The case was tried to the 
court, a jury being waived. Judgment was rendered in favor of the 
defendant in error for $1,780.01 and costs. 

The insurance company object to the judgment, and claim that it 
should be reversed, and the company released from all liability, bee 
cause, first, there was no proof that the agent of the company, who 
took the application for the policy of insurance, and issued the re- 
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ceipt to George Roberts for the note received in payment of the first 
premium, had power to make a contract to insure on credit, and 
the giving the note was no payment of any premium. Second. 
That the findings of the court were against the evidence, and do not 
sustain the judgment. Third. That the insurance company was not 
responsible for any of the fraudulent recommendations of its agent 
Partridge, nor liable for his deceits, concealments, or false represent- 
ations in the premises. 

As to the first objection, it is sufficient to say that the application 
was made to, and accepted by an authorized agent of the company. 
The note was given and accepted as payment. An agent of an in- 
surance company whose business it is to solicit applications for in- 
surance and receive the first premiums, has the right to waive the 
condition requiring the payment in money, and to accept the prom- 
issory note of the applicant, or of a third party, in lieu thereof. May 
on Ins., 345,346 ; Mississippi Valley Life Insurance Co. vs. Neyland, 
9 Bush., (Ky.) 430, and the authorities there cited. © 

In this case, however, there can be no question raised as to the au- 
thority of the agent to give the receipt, as the company issued the 
policy, sent it to their general agent Partridge, and when proofs of 
the death of Roberts were received, the company calculated the 
amount due on the policy after deducting a premium, and sent the 
sum in a draft to their agent, payable to the order of the defendant in 
error, to whom the policy was delivered to be receipted' and satisfied. 
The company thus fully ratified the action of its agent in accepting 
the note, and executing the receipt for the policy, and in treating it 
as valid, and as if actually delivered before the death of the assured. 

In regard to the second objection, after a careful perusal of all the 
evidence, we do not see that the District Court could have intelli- 
gently arrived at any different conclusions of fact than those stated in 
the findings. The company never resisted the legality of the policy, 
promptly adjusted the demand, and Partridge had no valid reason to 
represent the policy void. The attorney recommended, was an inti- 
mate fricnd of the agent—so much so that Partridge himself stated in 
his evidence that he frequently loaned him money, and when he had 
any legal business, English generally attended to it. Partridge, in his 
communications to the company, treated the policy as a valid one, and 
had no reason to think otherwise. English does not seem to have 
done anythirg in the case, other than to draw up the contract by 
which he was to have all of the money coming from the company ex- 
cept $500, and a power of attorney by which he could indorse the 
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draft when received. When the draft came to Partridge, he retained 
it till Mr. English, who was then temporarily absent from Leaven- 
worth, returned, and then he delivered it personally to him. 

The defendant in error, as a witness, gave the following account 
of the manner in which she was inveigled info the web spread by 
Partridge to entrap her, and of the mode adopted to keep her silent 
as to the money she was paid, while she was systematically robbed of 
the fruits of the policy, under pretense of conferring great favors on 
her : 

“About a week after the death of my husband, Mr. Roberts, I 
waited on Mr. Partridge, the old man, at his office in Laing’s build- 
ing. I had never seen him, and I introduced myself to him ; he said 
he was glad I had called ; that he had often thought about me. Fi- 
nally I asked him if he thought the company would pay the policy ; 
he said no, he did not think they would. He said my claim was not 
a legal one. He said he would write to the company and see what 
they would do ; he said in a week or so I could call at his office. A 
week or ten days after I called at his office, and he said he had not 
heard from the company. I said to him, ‘Since I have been here, I 
have thought that I had better write to the company.’ He said it 
was not necessary for me to write to the company ; that he was here 
representing the company, and he said if I wrote to the company, the 
letter would be sent back to him, and it would not benefit me any 
whatever. He said, ‘I assure you I will do what I can for you. 
Since I saw you, I have made a thorough investigation, and I find 
that your husband was a popular man, and a highly respected citi- 
zen. If I had known it, I could have withheld the policy and paid the 
premium for you, but I was true to the company, and sent it to New 
York.’ He said if I would call any time I was in town, he might 
hear from the company. When he said it was no use for me to write 
to the company myself, I never gave it any more consideration. I 
called in a week or so, and he said he had heard from the company, 
and they refused to pay me; that my claim was not a legal one. 
He said that if Mr. Roberts had only paid the small amount of 
twenty-five cents, it would have been legal, but as he had not, it 
was not, and I had no claim on the company. I never called at 
Mr. Partridge’s office after that. 

“ About two months, or probably a little more, after I was in Mr. 
Partridge’s office, Mr. Partridge called on me at the Fort. He came 
up, he said, to see if I had taken any steps in that matter toward 
trying to get my money from the company. I said I had not. He 
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said if I intended to take any steps in the matter I had better do so 
soon. He said after a certain length of time I could not do so ; he did 
not say how long that time was. He asked me if there was any per- 
son I was acquainted with, any lawyer I wished to consult about it. 
I said none in particular ; that I knew no lawyer. He said, such 
being the case, he would recommend George H. English; that he 
was an honest, trustworthy man and could be relied on. I asked 
where his office was, and he told me. I said if it would not be too 
much trouble I wished he would speak to Mr. English for me. He 
said he would. He then went away, and in about a week or so he 
came again and said he had not seen Mr. English yet, but said that 
any time I would come down, if I would call at his office, he would 
take me to Mr. English’s office and introduce me to him. I said I 
would and he went away. In about half an hour after, he came back 
and said that as he was going home he had met Mr. English on the 
road, and he had come to the house with him. He said, ‘I want you 
to speak to Mr. English yourself. I will go out and ride round the 
Fort in his buggy, and you can speak to him on the subject.’ He 
said, ‘I want you to promise me, before I go, not to say anything to 
Mr. English that I have spoken to you about him. Speak to him as 
though speaking your own mind. Another thing. I want you to 
promise me, whatever the company gives you, you will have to ac- 
knowledge the full amount of it ; if you don’t they will not pay you 
anything. You will have to acknowledge the receipt of the full 
amount, and if any friend asks*you what they gave you, don’t tell 
them. Tell them that the company satisfied you, but don’t say in 
what way, but will you have to acknowledge the full amount, what- 
ever you get.’ I said if that was a fact, I would have to acknowledge 
a lie, if I acknowledged the receipt of $2,000, and did not get it. He 
smiled, and said we have to do many things. Half a loaf is better 
than no bread. He then went out and Mr. English came in. I did not 
know what to say to him, but finally I said, ‘I suppose Mr. Partridge 
hes spoken to you about my case.’ 

** After Mr. English came in, I said, ‘I suppose’ Mr. Partridge has 
mentioned my case to you—that I wished to see you.’ He said yes, he 
knew something of it ; that Mr. Partridge and him were speaking of 
it as they were coming up together from the city to the Fort. I said 
if that was the case, it was not necessary for me to say anything more. 
He said no. I asked him if he was willing to take the case. He said 
yes, but it was sel om he ever made anything out of such cases. He 
wanted to know how much I wished to make the claim. I said I 
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thought I was entitled to the whole amount. He said I was not, be- 
cause no money was pid, as Mr. Partridge said. I asked him if he 
thought the compary would be willing to pay me half. Hesaid he 
thought not ; he did not know but they would give me $500. He said 
he would try his best to have them give me $1,000. He said if they 
gave me $1,000, he would keep $300 of it for his fees ; if they gave 
me only $500, he would keep only $100 for his fees. A few days 
after that, he came to my house and said the company would give me 
$500, but I would have to acknowledge the receipt of the full amount, 
otherwise they would not give me anything ; that they were giving 
me that as a gift—that I was not entitled to anything. Of course I 
signed the papers, receipted for the full amount, and he paid me the 
$500 down. While I was signing my name to the receipt for the 
$2,000 I said to Mr. English I thought it was a strange way to tran- 
sact business ; I was signing my name to a receipt for $2,000, and get- 
ting only $500. He said he knew, but business was business. That 
was all I said to Mr. English. 

“Q. How did you come to sign the receipt on the back of the policy ? 
was it for the reasons you have stated? A. Certainly. They said 
they would not give me anything unless I acknowledged the full 
amount. 

“Q. When you signed it, it was under the representation, as you 
say, that the company would pay you $500? A. He said the com- 
pany would not give me any more than $500 ; that they were under 
no obligations to give me anything, because the claim was not a legal 
one. Mr. Partridge said all the time that the claim was not a legal 
claim. 

**Q. Had Mr. Partridge told you the same thing? A. Mr. English 
told me, and Mr. Partridge also. 

‘*Q. State whether it was by reason of your relying on the state- 
ments of Partridge and English that you signed these papers? A. 
Certainly ; I relied on what Mr. Partridge said. I supposed he 
spoke the truth. He said the claim was not a legal one, and it would 
be better for me to employ an agent. 

**Q. Mr. English paid you $500? A. Yes sir.” 

Mr. English admitted that he only paid the defendant in error $500, 
and all the incidents of the transaction fully supported the state- 
ments of the defendant. That English and Partridge would deny 
any collusion between themselves in the matter, is to have been ex- 
pected in view of their conduct. Parties guilty of such practices as 
herein set forth are not accustomed usually to confess as to their own 
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bad acts. ‘‘ Like all other facts, frand may be proved by circum- 
stances. We should seldcm, if ever, hope to prove fraud by the ad- 
missions of a party, nor should we expect to find direct and positive 
evidence of the fact. Whatever circum stances, when proven, convince 
the mind that the fraud charged has been perpetrated, is all that is 
required. While fraud eannot be established by circumstances that 
merely raise a suspicion, yet, when they are so strong as to produce 
conviction of the truth of the charge, alttough there may remain 
some doubt, then it is fraud.” Bryant ef al. vs. Simoneau eé al. 51 
Il., 334. 

Tested by this rule, the findings are strongly sustaired. But it is 
not vecessary to go thus far. The findings of a trial court are con- 
clusive if there is any evidence to sustain them, and we cannot dis- 
turb them where the findings are upon conflicting evidence. We hold, 
therefore, ihat the findings of the court upon the questions of fact 
cannct be reversed by this court, as there was testimony clearly tend- 
ing to establish the facts found. Hobson vs. Ogden’s Executors, 16 
Kans., 388. 

In conclusion, we are called to pass upon the third objection pre- 
sented, and which has been so ably and forcibly urged in the argu- 
ment of the learned counsel for the plaintiff in error. This is really 
the main question in the case. Is the insurance company liable under 
the circumstances for the balance of the draft less the $500 paid to 
the defendant in error, and the amount of the first premium note of 
$37.75? Or must the owner of the policy be remitted for her remedy 
to a worthless insurance agent and an insolvent attorney? If the 
Jatter be the ccnclusion, then certainly the terse remark of the Vicar 
of Kew and Petersham, that ‘‘law and equity are two things which 
Ged hath joined, but which man bath put asunder,” would have 
some foundation in truth. Fortunately no such reproach can in this 
case be thus brought agains our jurisdiction. Nor need we seek any 
new princiy le of the law to enforce the liability of the insurance com- 
pany. Itis our comfort to stand super antiquas vias. Nearly two 
hundred years ago it was decided by Holt, C. J., in the case of Hern 
vs. Nichols, 1 Salkeld, 289, that the merchant was responsible for the 
deceit of his factor, though not criminaliter, yet civiliter ; for seeing 
somebody must be a lIcser by this deceit, it is more reason that he 
that employs and puts a confidence in the deceiver should be a loser, 
than a stranger. 

Mr. Waite states the law as follows: “It is a universal rule, based 
upen principles of policy, propriety and justice, that if a principal 
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puts his agent in a condition to impose on innocent third per- 
sons, by apparently pursuing his authority, the principal will be 
bound by his acts, and he must lose in preference to such third per- 
sons.” Story says: “It is a general doctrine of law that, although 
the principal is not ordinarily liable (for he sometimes is,) in a crim- 
inal suit for the acts or misdeeds of his agent—unless, indeed, he 
has authorized or co-operated in those acts or misdecds—yet he is 
held liable to third persons in a civil suit for the frauds, deceits, con- 
cealments, misrepresentations, torts, negligence, and other mal- 
feasances, or misfeasances, and omissions of duty, of his agent, in 
the course of his employment, although the principal did not author- 
ize, or justify, or participate in, or indeed know of such misconduct, or 
even if he forbade the acts or disapproved of them.” 

In the case at bar, Partridge was the general agent of the insur- 
ance company. He bad charge of the business in two states and 
several territuries. He collected money for premiums, solicited in- 
surance by his own efforts and through sub-agents, transmitted the 
premiums to the company in New York city, appointed sub-agents, 
kept a record of the policies issued in the agency, received the drafis 
or checks for losses within his territory, secured the policies receipted, 
when pa‘d, and forwarded them to the company, and gencrally had 
the management of all the business of the company within the states 
and territories under his control. He was the person to whom the 
defendant in error had the right to apply for the payment of her 
policy. He was the person who received the draft with which to pay 
it. He was the person who should have informed her of the action 
of the company and of its recognition of her rights, and made the pay- 
ment of the sum due. He was acting within the general scope of 
his authority. 

If the company had sent to their agent the $1,957.04 in currency, 
with which to pay the policy, and this agent had himself retained all 
but $500 upon the plea to the beneficiary thereof, that this sum only 
had been transmitted to him, and the company would pay no more, 
would it be contended that if such beneficiary accepted the $500, 
and receipted the policy, relying solely on the false representations 
and fraud of the agent, she could not recover the balance of the 
sum of the ccmpany? If the agent had forged the name of the payee 
of the draft, and having collected the amount thereof, and appropri- 
ated all of it but $500 to his own use, and had delivered the $500 to 
the defendant as the proceeds of such draft, wculd it be claimed by 
counsel that the policy had been paid and the company relieved from 
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all responsibility ? We think, in the reason of things, both of these 
questions would be answered in the negative. The company did not 
pay the loss by merely sending its draft or check of $1,957.04 to its 
agent ; the company bad to pay the money to the party. If the 
agent retained any part of it, the part thus retained was still un- 
paid—still remained due. 

The fact that by collusion between Partridge and English the woman 
was induced to permit the money to go into the hands of English, 
does not materially change the principle contended for. The denial 
of the validity of the policy, the introduction to the attorney, the 
recommendation of his honesty and ability, the making of the con- 
tract, the power of attorney, and the delivery of the draft to Eaglish 
instead of to the woman, were all means adopted for the sole purpose 
of cheating the policy-holder out of the money retained from her. 
This roundabout way was evidently artistically planned by Partridge, 
to lull the suspicions of his victim, and to obtain the policy receipted 
to return to the company. It is also likely that he thought that the 
measures adopted by him in the transaction would conceal] his own 
criminality, and relieve himself and the company from further 
payment. . 

The company is as much responsible for the action of Partridge as 
if he had himself drawn the money on the draft, and used it for his 
own benefit. For his conduct under these circumstances the com- 
pany must suffer the loss—not the person who trusted the author- 
ized agent empowered tv pay the claim. ‘‘It is more reason, 
that he that employs and puts a trust and confidence in tie deceiver 
should be a loser, than a stranger.” It is not necessary that the com- 
pany, or even Partridge, should have received any of the money from 
English, or benefit therefrom. If the agent deemed it best to place 
in other hands than his own the proceeds of his imposition, the com- 
pany for whom he is acting is not thereby relieved of liability. The 
company is not bettered by such action, and the conduct of the agent 
is the more censurable, as he has neither the excuse of his necessities 
nor the motive of cupidity. If the action of the agent is to be 
attributed to his general viciousness rather than sudden temptation, 
the reason is stronger for the accountability of the company, because 
the company has no legal or moral right to give influence, position 
and power to men, as its agents to deal with others in its behalf, who 
are generally depraved and untrustworthy. 

If, however, it be conceded that the agent Partridge in doing the 
acts complained of, was not in fact directly the agent of the insurance 
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company, still the company would be held liable ; not however upon the 

“rule that the agent acted for the company in that particular transac- 
tion, but because he was employed by the company in that character 
of business, and was so held out as a person authorized and fully to 
be trusted. ‘‘ When the agent in such a case does an act which is 
apparently within the general scope of his authority, although not 
so in fact, if the principal were not held liable for the act, a third 
person who had reason to believe that the agent was reliable, and 
possessed authority in the particular matter from the general charac- 
ter of his employment, might suffer loss ; hence the law holds the 
principal liable upon the ground that he, rather than a third person 
equally innocent, should suffer.” Dougherty vs. Wells, Fargo & Co., 
7 Nev., 368 ; Clark vs. Metropolitan Bank, 3 Duer, 248. 

We do not think that the other exceptions taken in the proceed- 
ings demand any consideration, and hence, upon well settled princi- 
ples, and the strongest equity, we hold that the defendant in error 
can recover. 

The judgment must therefore be affirmed. 

All the justices concur. 


SUPREME COURT OF KANSAS. 


Error from Marshall County. 


KANSAS INSURANCE COMPANY 
vs, 


R. S. CRAFT er at. 


1. The Kansas Insurance Company issued a fire insurance policy of $1,000 to 
Palmer Cummings, on his interest in a certain building. After the destruction 
of the building by fire, and the accruing of a liability on the policy, the com- 
pany, for the consideration of $1 and its due-bill for $500, bought a mortgage of 
$1,000 on the premises, for the payment of which Cummings was bound, and 
sought to offset the mortgage against the policy. Cummings at the time was 
insolvent, and the premises after the fire no security for the mortgage. 
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Held, that the circumstances warranted a finding that the company purchased the 
mortgage not as an investment of its funds, but simply for the purpose of off- 
setting the policy, and also, 


Feld, that under section 29 of chapter 93 of Laws 1871, page 235, which authorizes 
fire insurance companies to “ invest their capital and funds accumulated in 
the course of business in bonds and mortgages,” such an insurance company 
has no power to purchase upon credit the mortgage obligation of one insured 
by the company, and entitled to indemnity for a loss, for the purpose of setting 
off such mortgage against the policy. 


Brewer, J. 

The facts in this case are these. William Hiscock owned certain 
premises upon which was situated a hotel. This property he mort- 
gaged to C. E. Olmstead. He then sold an undivided half to Palmer 
Cummings, the latter in part consideration therefor agreeing to pay 
the mortgage. Cummings insured his interest in the Kansas Insur- 
ance Company. Olmstead, the mortgagee, insured his interest in the 
St. Joe Fire and Marine Insurance Company. The building burned. 
The St. Joe company paid Olmstead his policy, taking an assignment of 
his mortgage. It then assigned the mortgage to the Kansas Insurance 
Company, receiving as consideration therefor one dollar in cash and 
a due-bill for $500. The mortgage interest assigned was the same in 
amount as the policy in the Kansas Insurance Company, to wit $1,000. 
Cummings ussigned his claim on the policy to Craft, but the assign- 
ment was not made until after the assignment of the mortgage 
to the Kansas Insurance Company. 

Could the Kansas Insurance Company offset the mortgage against 
the policy? No question is made of the validity of the mortgage, 
but it is insisted that it was ultra vires of the corporation to use its 
credit in purchasing obligations of the insured for the purpose of 
discharging its liabilities to him on its policy. It is not doubted 
that an insurance company may legally invest its funds in obligations, 
properly secured, of parties whom it has insured, and then in case of 
loss offset the obligations against the policy. But here, after a loss, 
it goes into the market and buys upon credit an obligation of the in- 
sured, and proposes to discharge its liability therewith. Can this be 
tolerated? The question, in view of the immense insurance business 
of to-day, both fire and life, is one of no little importance. And it is 
one whose solution will largely affect the practical value of insurance. 
For if this is tolerated it will be a constant temptation to insurance 
companies to withhold payment for the purpose of seeing whether 
obligations of the insured cannot be purchased at a discount, and by 
the very act of non-payment diminishing his credit and increasing the 
discount. 
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It is of course a question whose solution depends upon the statute » 
for it cannot be doubted that the legislature may grant to them that 
unlimited control of their meaus and credit which will warrant a trans- 
action like the one before us. Has it done so? It is elementary that 
a corporation takes nothing by implication ; that it possesses only the 
powers expressly granted, and those necessary for the execution of 
those expressly granted. “Being the mere creation of law it (the ' 
corporation) possesses only those properties which the charter of its 
creation confers upon it, either expressly, or as’ incidental to its very 
existence.” Ch. J. Marshall, in Dartmouth College vs. Woodward, 
4 Wheat., 518. 

The buying up of the obligations of an insured is no part of an in- 
surance contract, nor essential to the due execution of the power to 
insure. But we are referred to sec. 29, p. 225, Laws 1871, as grant- 
ing the power to do that which was done in this case. That reads, 
“it shall be lawful for any insurance company * * * to invest 
its capital and the funds accumulated in the course of its business, 
or any part thereof, in bonds and mortgages on real estate, * * 

* and to lend the same, or any part thereof, on the szcurity of such 
stocks or bonds, * * * and to change and reinvest the sime as 
occasion may from time to time require :” This authorizes an in- 
vestment of capital and funds, nothing more. But here was no in- 
vestment of capital or funds, but simply the use of its credit to pur- 
chase a mortgage. It exchanged its own obligation for the obligation 
of the insured. For the cash part of the consideration was merely 
nominal, and the real consideration was its due-bill. The jury found 
that the purchase was not as an investment, but for the purposes of 
an offset. And the circumstances could lead to no other conclu- 
sion. The insurance company proved that Hiscock and Cummings 
were insolvent, and it appeared from the testimony of the secretary 
of the St. Joe Ins. Co., that the lots after the fire were no secur- 
ity for the mortgage. Hence there was nothing to induce a pur- 
chase as an investment. But an investment presupposes something in 
hand to invest—some portion of capital or surplus funds to be 
placed where it will be secure and at the same time draw interest. 
But nothing of that kind took place here. If it had any funds, it 
did not use them in this purchase. All that it invested was its 
credit. Authorities are not wanting on this precise question. In 
the case of Smith vs. Alabama L. Ins. & Trus! Co., 4 Ala. N. S., 
558, it appeared that the company was authorized to invest its 
funds in bond and mortgage. It gave its own bond payable in 
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New York as sole consideration for a bond and mortgage it took 
from Smith. The latter was held void, and the transacticn un- 
authorized by its charter. See also Ins. Co. vs. Ely, 5 Conn., 560; 
F. & M. Bank vs. Baldwin, Supt. Ct. of Minn., reported in Alb. 
Law Journal, Dec. 9, 1876, p. 391. 

But a case still stronger than these, and almost identical with the 
one before us, is that of Strauss vs. Eagle Ins. Co.,5 Oh. St., 59. 
In that case the insurance company, after a loss, bought upon credit 
the obligations of the insured and sought to offset them against the 
policy. It had authority “to invest all or any part of its capital 
stock, money, funds or other property in such a way as the directors 
may deem best for the safety of the capital and interest of the stock- 
holders,” and such authority was relied upon to support the transac- 
tions ; but the count held it ultra vires, and rendered judgment on 
the policy. The case is so clearly in point, and the views of that 
court so fully in harmony with our own, that we quote the following 
from their opinion : 

“The power of the investment therein conferred was designed to 
enable the company to make a profitable use of its surplus funds by 
placing them at interest, with a view to their safety and the interest 
of the stockholders. But how the purchase upon credit of the prom- 
issory notes of one entitled to indemnity from the company, involv- 
ing the use of no such funds, can be regarded as a fair execution of 
this power, is not readily perceived. Indeed we are very clear that it is 
not only without the limits of the charter, but directly opposed to its 
leading objects. We are not to assume that this corporation was 
created for the mere benefit of the stockholders. The General Assem- 
bly must be supposed to have had a view to the public good when they 
authorized the company to make contracts for indemnity against the 
calamities of fire. They must be presumed to have known that the 
largest class of persons likely to avail themselves of this security 
would be merchants, whose all was invested in perishable property, 
and whose earnings for years might be destroyed in an hour; and 
whose credit must of necessity suffer unless prompt payment was 
made. To have furnished inducements for withholding prompt pay- 
ment, for the purpose of depressing the credit of the insured, thereby 
enabling the company to purchase his paper at a greatcr discount, 
would have been an act of most unaccountable folly and injustice. If it 
had been plainly proposed to arm the corporation with such a power, 
no one could for a moment suppose that it would have received any 
favor from any legislative body that ever sat in the state. To engraft 
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it upon the charter by construction, instead of conforming to the in- 
tention of the legislature, would be to disregard and defeat it. I 
should therefore have been of opinion that the company could not 
use its surplus funds, even, in a manner so destructive to the purpose 
of its creation ; but it is only necessary now to say, that it could not, 
under the power of irivestment, employ its credit to purchase claims 
for such a purpose ; that it had no power to become a party to the 
contract of indorsement, by which it obtuined the notes in question, 
and no capacity to take or hold the legal title.” 

We see no other question in the case not already decided by this 
court. 

The judgment will therefore be affirmed. 

Valentine J. concurring ; Horton, C. J., not sitting in the case. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEBRASKA. 


May Term, 1877. 


LYDIA C. MACUMBER, Plaintiff, 
vs, 
ST. LOUIS LIFE INS. CO., Defendant. 


The policy provided that it should be void if the premium was not paid on the 
day when due, Sept. 1st, and that the agent had no authority to waive pay- 
ment, or accept it when overdue, or alter the contract inany way. The 
agent was instructed that he might accept premiums until 60 days over- 
due, upon certificate of continued good health by the medical examiner. 
The company were accustomed to accept such overdue payments to the 
agent without requiring a certificate. The policy was not executed wn- 
til Sept. 2d, and was not delivered and the first premium paid until 
Sept. 9th. It provided that it should not be binding until such payment. 
The agent proposed to the insured on August 29th, just before the second pre- 
mium became due, to credit him with the payment if part was paid anda 
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note given for the remainder, telling him he would otherwise be uninsured after 
Sept. Ist, which offer was declined by the insured, on the ground that he was go- 
ing to St. Louis and needed the money, but if able would pay on his return. The 
renewal receipt was accordingly not delivered tohim. The insured intended 
to keep the policy good, and make payment within thirty days if able. The in- 
sured was killed on Sept. 2d, and later on the same day tender of payment 
was made by his friend. 


Held, that the company was not liable. 


The case is upon a policy of life insurance in the sum of $2,500 
executed by defendant, dated September Ist, 1874, upon life of Ed- 
win Macumber, to plaintiff, pursuant to application made by Edwin 
M., August 27th, 1874. Copy of policy is set out in the answer, and 
copy of application filed with stipulation in the case. 

The first premium, $54.63 was paid, and policy delivered Septem- 
ber 9th, 1874. 

The second premium, by the terms of the policy, was due Septem- 
ber 1, 1875, at noon, and was not paid before that time, nor yet ten- 
dered, until after Macumber’s death, which occurred in consequence 
of a railway accident about 2 o’clock in the afternoon, September 2d, 
and tender was made about 4 o’clock in the afternoon of that day by 
friends of the plaintiff. 

It was in the policy, ‘‘ agreed that if the assured shall fail to pay 
any premium due and payable after the date thereof, on or before the 
time and day above mentioned, (12 noon, September Ist in each year, ) 
or fail to pay at maturity any note or draft taken in payment of any 
premium, then and in every such case this policy shall cease and de- 
termine, and said company shall not be liable for any sum whatever, 
on account of said policy.” 

The policy also provided as follows : 

‘* Provided always, and it ishereby declared, * * * * nothing 
in this contract shall be construed to bind the said company by any 
declaration, admission, or assertion of its agent made before, during, 
or subsequent to the execution of this policy, or by any custom of said 
company or its agents, or by the act of said agent in receiving any 
payment after the same shall have become due and payable, it 
being hereby expressly understood that no agent of said company is 
authorized to make, alter, or discharge any contract of said company, 
or waive‘any forfeiture thereunder.” 

The policy was not actually executed by the company in St. Louis, 
Mo., until the 2d or 3d day of September, 1874, and it was not re- 
ceived by,the agent at Lincoln, Neb., where the assured resided, un- 
til several days afterward, and was not delivered to the assured un- 
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til Sept. 9, 1874. The policy contained the provision that it “ shall 
not take effect or become binding on the company until the first an- 
nual premium shall have been paid, to Henry Gerner, agent, evi- 
denced by his receipt below.” The first annual premium was paid 
Sept. 9, partly in cash and partly by a 30 day note, payable to Gerner 
personally, which was afterward paid. 

Renewal receipts were transmitted from the company’s office at 
St. Louis to Gerner, the local agent of the defendant for the State 
of Nebraska, to be valid only when countersigned by the said agent, 
and delivered on the payment of the annual premium for the ensuing 
year. 

As between the company and the agent, the instructions of the latter 
were not to deliver the renewal receipts until actual payment in money 
to the agent of the premium, on or before the day named in the pol- 
icy ;—if not paid by the day named, the agent could accept payment 
after the day, within sixty days, upon the certificate of the company’s 
medical examiner of the continued good health of the assured. 

The agent, if the assured was considered good, frequently delivered 
the renewal receipts and trusted the assured for the amount 
for 30 days or less, on taking his note or time check for the amount, 
and charging himself with the amount. The company did not know 
this, but did know that he held renewal receipts for collection after 
the day named in the policy, and that the agent afterward reported 
these as collected and forwarded the amount, and this was received 
by the company without objection and without requiring any certifi- 
cate of the medical examiner of the company as to the continued good 
health of the assured. 

The above relates to the general course of the defendant’s business 
at Lincoln, where the policy in suit was issued, and where the assured 
and local agent of the company resided. 

In respect to the renewal receipt for the policy in suit, the facts are 
these : 

It was transmitted by the company to the local agent, Gerner, at 
Lincoln, early in August, 1875. The agent notified the assured, by let- 
ter, that it had arrived, and that the amount was payable Sept. 1, 1875, 
at noon ; and on the last day of August, 1875, an interview was had 
between the agent and the assured, and the agent desired the assured 
to make payment. The assured replied that he was then unable to 
to make payment ; that he was about to start to St. Louis to bor- 
row some money of his brother, and if he succeeded he would pay 
the premium on his return. The agent notified him that in that case 
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he would be uninsured after Sept. 1, and until the premium was paid, 

nd offered to countersign and deliver the renewal receipt to the 
assured if he would pay part of the premium and give a due-bill to 
the agent for the balance, payable in 30 days, which proposition the 
assured declined to accept, and the renewal receipt was not counter- 
signed or delivered. 

The assured intended to keep his policy good, and to make payment 
within thirty days if he should be able. 

On the 2d day of Sept., 1875, the assured, when en route to St. 
Louis to see his brother and to obtain money from him, was killed by 
an accident to the railway train on which he was traveling. 

Conclusion of law.—Upon the foregoing facts, I find, as a conclusion 
of law, that the plaintiff is not entitled to recover, and that the defen- 
dant is entitled to judgment. 

| Joun F. Dixton, Judge. 
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SUPREME COURT OF MINNESOTA. 


Ocroser Term, 1876. 


Appeal from the District Court of Brown County. 


ERNESTINE PLATH, Respondent, 
vs. 


MINNESOTA FARMERS MUT. FIRE 
INS. ASSOCIATION, Appellant. 


The consideration for the insurance named in the policy was single and entire. 
The amount of insurance was a gross sum apportioned upon several distinct 
‘items of property as specified in the policy. 

Held, that the contract of insurance was an entirety, the sole effect of the apportion- 
ment being to limit the extent of the insurer’s risk as to each item to the sum 

_ BO. specified. . : 

When such a policy contains a stipulation avoiding it in case the insured mortga- 
ges the property without notifying the secretary, a mortgage of a portion only 
_of the property insured, without such notice, avoids the whole policy. 

The by-laws and policy required a written notice of the mortgage to be given by 

- the insured to the secretary of the association. 

Held, that though the service of such notice in the usual manner by mail was suffi- 
cient to raise the presumption that it was received by the secretary by due 
course of mail, it was not conclusive, but could be rebutted by proof of the 
‘fact that it was never received. The obligation of the insured was'to give the 
desired information, and if he adopted any other than personal service, the 
risk was his. 

Order of District Court reversed. 


CornELt, J. 
’ The policy declared on in this case, shows that the consideration: 
paid therefor by plaintiff was single and entire. The amount of in- 
surance secured thereby was the gross sum of $1,150, distributed upon 
several dis‘inct items of property as therein specifically stated. It is 
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well settled by a uniform current of authority that a contract of in- 
surance of this character is an entirety and indivisible, the svle effect 
of the apportionment of the amount of insurance upon the separate 
and distinct items of property named in the policy, being to limit the 
extent of the insurer’s risk as to each such item to the sum so speci- 
fied. 2 Pars. Con’t, 5th ed., 519 ; Gottsman vs. Penn. Ins. Co., 56 Pa. 
St., 210 ; Friesmuth vs. A. M. F. Ins. Co., 10 Cush., 587 ; Brown vs. P. 
M. Ins. Co., 11 Cush., 280 ; Lee vs. How. Ins. Co., 3 Gray, 583 ; Kim- 
ball vs. Howard, 8 Gray, 33 ; Lovejoy vs. Augusta Ins. Co., 45 Me., 
472 ; Richardson vs. Marine Ins. Co., 46 Me., 394 ; Gouid vs. York 
M. F. Iis. Co., 47 Me., 403; Barnes vs. Union M. F. Ins. Co., 51 
Me., 110; Day vs. Charter Oak Ins. Co., 21 Me., 91. 

Among the conditions of insurance named in the policy, is one de- 
claring, ‘‘In case the insured shall mortgage the property without 
notifying the secretary, then the insured shall not be entitled to re- 
cover from the association any loss or damage which may occur in or 
to the property hereby insured, or any part or portion thereof.” 

As the contract of insurance was entire and indivisible, the legal 
effect of a violation of this condition, if valid, on the part of the in- 
sured, by mortgaging any portion of the insured property, was to avoid, 
the entire policy. 

The validity and binding obligation of such a condition in a policy 
has been too frequently considered and sustained by the courts, to be’ 
longer open to inquiry or discussion. Savage vs. How. Ins. Co., 52 
N. ¥., 502, and authorities cited supra. Langdon vs. Appellants, MSS, 
Ap. Term, 1875. (5 Ins. Law Jour., 426.) 

It follows, if the insured in this instance, after the issuance of the 
policy and before the loss by fire, mortgaged any portion of. the in- 
sured property without notifying the secretary of the association 
thereof, it defeated his right of recovery not only as respects the loss 
of that portion covered by the mortgage, but the entire property om- 
braced by the policy. 

The ruling of the District Court, in its instruction to the j jury upon 
this point, was clearly erroneous, and vitiates the verdict. s 

A further point is presented in regard to the notice which . the 
insured was required to give of the mortgage, to the company 
under its by-laws, and the stipulation contained in the policy, 
both of which, it is conceded, entered into and formed a part 
of the contract of insurance in this case—whether a notice by. mail 
was sufficient, when it was never in fact received by the enenatany i’ 
the association. wit Sieis 
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‘The stipulation embodied in the policy required the secretary of 

the company to be notified of the fact of the mortgage by the insured, 
without specifying the manner in which it was to be done. The by- 
Jaws provided that the insured should “make a representation in 
writing to the secretary, stating the amount and to whom mortgaged, 
who should have power to give his assent to said mortgage or to 
cancel: the policy, as he should judge proper, on examination of the 
same.” On the trial, testimony was introduced on the part of the 
plaintiff, tending to show a service of this notice by depositing post- 
paid .a letter containing the required information, and directed to the 
address of the secretary, at the company’s place of business. On the 
part of the defendant, testimony was introduced tending to disprove 
this’ fact, and to show that no such letter and no notice whatever 
were ever received by the company or its secretary. Upon this state 
of facts, the court instructed the jury— 
- * First. That the notice required to be given to the secretary of 
the-defendant in case of mortgage upon property insured need not 
be a personal notice, that is delivered to the secretary ;.but if the 
jury should find from the evidence that the plaintiff in good faith 
wrote to the secretary, of and concerning the mortgage, and de- 
posited ‘said letter in the post-office at Sleepy Eye, properly ad- 
dressed and directed to the secretary of the defendant, postage paid, 
and at his place of residence in Minneapolis, that would be a sufficient 
compliance with the by-laws, and a sufficient notice in law. 

‘‘Seeond. That if the jury should find the testimony of witness, 
Gustav Plath, to be true, in respect to what he did to notify the sec- 
retary of the defendant in good faith, on his part, as the husband of 
the plaintiff, it would be such an attempt on the part of the plaintiff 
_ to notify the defendant as would excuse her from a literal compliance 

with the by-laws, and would be a sufficient notice in law. 

In each of these instructions it is erroneously assumed as a matter 
of law, that a proper service by mail of the required notice, even 
though never in fact received by the secretary, was a full compliance 
with this provision in the policy and by-laws on the part of the in- 
sured. The purpose of the stipulation in regard to notice was to pro- 
vide the secretary with actual knowledge of the desired fact, and this 
the insured obligated himself absolutely to do. Though unrestricted in 
his choice of means in doing it, save, perhaps, that it should be in writ- 
ing, the risk was wholly his and not that of the company. Nothing 
less than actual reception by the secretary, of the information, can be 
regarded as sufficient in law to satisfy the requirements of the contract 
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in this regard. Of course, as a matter of evidence, proof that a letter 
containing the information, addressed to the secretary, was put into 
the post-office, with the postage paid thereon, and properly directed 
to him at the place where he usually received the mail of his company, 
would be sufficient to raise the presumption that it reached its desti- 
nation, and was received by him by due course of mail and in the 
usual and regular time. 1 Green. Ev., sec. 40 ; 1 Taylor Ev., sec. 147; 
Com. vs. Jeffries, 7 Allen, 563. 

‘ But this is a mere presumption of fact for the consideration of the 
jury alone, and liable to be rebutted by other evidence or proofs that 
the letier was never in fact received. There is no principle of the 
common law, however, and no authority so far as we are advised, to 
the effect that an obligation of this character,in this kind of a contract 
is discharged by depositing in the post-office, properly addressed and 
directed, and with the postage paid, a letter containing the required 
notice, it being admitted that its destination was never reached. See 
Freeman vs. Morey, 45 Me., 50; Greenfield Bank vs. Crafts et al., 4 
Allen, 47. 

A new trial must be granted on both the foregoing grounds. 

The preliminary objections to the appeal made by respondent's 
first point is not well taken. 

The only effect of the stipulation entered into between the parties 
before the hearing of defendant’s motion for a new trial, so far as it 
affected its rights.in respect to the motion, was to limit the grounds 
thereof as therein stated. 

The order appealed from is reversed. 





Cushman vs. U.S: Life Ins. Co. 


COURT OF APPEALS OF NEW 


DANFORTH R. CUSHMAN, Apm’s, Eve, \ 
Respondent, 


vs. 
UNITED STATES LIFE INS. CO. Appellant:* 


Where the evidence was somewhat conflicting whether the insured had had a con- 
gestion of the liver, and it appeared to have: been but a slight ailment, it was 
a@ proper question for the jury whether it was a disease of the liver within the 
meaning of the application. A mere temporary ailment or functional disorder; 
indicating no constitutional vice and leaving no, permanent consequences, is 
not a disease within the meaning of the policy.} 

Whether he had had any serious disease within the [meaning of the} :application 
was also a question for the jury. 

Consultations at his office are sufficient to constitute a medical attendant, ond 
where the insured had so consulted the physician employed in his father’s 
family where he lived, though other physicians had been called. in to attend 
him when sick, it was a proper question for the jury, whether his statement 
that the family physician was his usual medical attendant, was true. 

The statement of another physician in the proofs of loss, that he was the atten- 
dant or family physician, was not conclusive against the statement of the insured. 

An objection to the proofs of loss on this ground, raised for the first time in court 
after issued joined, is too late. 

Evidence of a consulting physician as to his opinion of the nature of the disease 
which caused death, framed from facts stated by the regular attendant, is com- 
petent. 


Judgment affirmed. 


E. S. Van Wingtz, for Appellant. 
E. B. Tuomas, for Respondent. 


Ear, J. 
When this case was here upon a prior appeal it was decided that 
the application for the insurance was part of the policy, and that the 
*Decided June 5,187. | - 7 
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answer, to the questions therein contained were therefore warranties, 
and that unless they were substantially true, there can be no recovery 
in this action. 63 N. Y., 404. The plaintiff again recovered upon 
the last trial, and his judgment is now assailed upon various grounds, 
which I will consider separately. 

It is claimed that there was a breach of warranty in answering no, 
to the question in the application, whether the applicant “had ever 
had disease of the liver?” Dr. Ormsby, a young physician who was 
admitted to practice in 1868, attended the assured in July 1870, for 
four, five, or six days, and he testified that he in his judgment had con- 
gestion of the liver. It does not appear that his symptoms were very 
marked. He was not much sick, was dressed every day, and up and 
around more or less, and soon recovered. He again attended him in 
July 1871, for a similar sickness still less serious, visited him two or 
three times, and treated him for congestion of the liver. In 1872, 
after the policy was issued, he treated him again for five days for the 
same complaint, and in’ 1873 he again attended him for a few days 
in his last illness, and testified that he then had, and died of acute 
congestion of the liver. The evidence tended to show that the assured 
was not much sick at any of the times when Dr. Ormsby visited him 
prior to his last sickness ; that he was not confined to his bed, that he 
was up and around, that he speedily recovered, and that during all 
the years prior to his last sickness he was capable of vigorous labor 
and great endurance, and was apparently a sound, healthy man. 

In November 1871, Dr. Purdy, defendant’s examining physician, 
who had known the assured for many years, examined him upon his 
application for insurance, and found his liver sound and free from 
disease. He was called to attend him in consultation with Dr. 
Ormsby in his last sickness, shortly before his death, and testified that 
‘from the symptoms detailed to him by Dr. Ormsby he did not die of 
congestion of the liver, but of inflammation of the bowels, thus contra- 
dicting Dr. Ormsby as to the cause of death. Taking into considera- 
tion all the evidence, it cannot be said that it was so conclusively 
shown that the assured had had congestion of the liver prior to the 
date of the policy as to leave nothing for the determination of the 
jury. Taking into consideration the symptoms of the sickness, the 
degree of skill and the extent of the examination of the doctor, the 
very slight nature of the sickness, and the speedy and complete re- 
covery, and all the other circumstances, it was for the jury to de- 
termine whether prior to the insurance the assured had had conges- 
tion of the liver. But even if he had had such congestion it does not 
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follow that within the meaning of the policy he had had a disease 
of the liver. 

In construing contracts words must have the sense in which the 
parties used them, and to understand them as the parties understood 
them, the nature of the contract, the objects to be attained, and all 
the circumstances, must: be considered. By the questions inserted in 
the application the defendant was seeking for information bearing 
upon the risk which it was to take, the probable duration of the life 
to be insured. It was not seeking for information as to merely tem- 
porary disorders or functional disturbances, having no bearing upon 
general health or continuance of life. Colds are generally accom- 
panied with more or less congestion of the lungs, and yet in such a 
case there is no disease of the Jungs which an applicant for insurance 
would be bound to state. So most, if not all, persons will have at 
times congestion of the liver causing slight functional derangement 
and temporary illness, and yet in the contemplation of parties enter- 
ing into contracts of life insurance, aud having regard to general 
health and the continuance of life, it may safely be said there was no 
disease of the liver. e 

In construing a policy of life insurance it must be generally true 
that before any temporary ailment can be called a disease, it must be 
such as to indicate a vice in the constitution, or so serious as to have 
some bearing upon general health and the continuance of life, or such 
as, according to common understanding, would be called a disease ; 
and such has been the opinion of text-writers and judges. 2 Park on 
Ins., 933-935 ; Challock vs. Shaw, 1 Moody & R., 498; Fowkes vs. 
M. & L. Life Ins. Co., 3 Foster & Fin., 440 ; Barteau vs. Phoenix Mut. 
L. Ins. Co., 3 N. Y., Sup. Ct. R., 578 ; Peacock vs. N. Y. L. Ins. Co., 
20 N. Y., 293 ; Higbie vs. Guardian Mut. L, Ins. Co., 53 N. Y., 603; 
Fitch vs. Am. Pop. L. Ins. Co., 59 N. Y., 557, 571. Hence, whether 
the assured had had congestion of the liver, and whether such con- 
gestion was of such a character as to constitute a disease of the liver 
within the meaning of the policy, were both questions properly sub- 
mitted to the jury, and their determination thereon is conclusive. 
The assured also answered no, to the question in the application, 
whether he had had any serious disease. It can hardly be claimed 
that there was any evidence showing this answer to have been untrue. 
But whether it was true or not, for reasons above stated, it was at 
Jeast a question of fact upon all the evidence for the jury. 

:;, Lo the question as to the “name and residence of the party’s usual 
medical attendant,” the assured answered, Dr. ‘‘ Charles Purdy,’ 
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and it is claimed that this answer was untrue. In 1867, Dr. Green- 
leaf attended the assured when he was sick with some trouble of the 
bowels, from the 14th to the 30th day of August, and he never at- 
tended him before or after that time. Dr. Ormsby attended him 
prior to the date of the policy only in July, 1870, and July, 1871, as 
above stated. The assured was a single man, who had always prior 
to his insurance lived in his father’s family, and Dr. Purdy had for 
many years been the family physician. He had frequently attended 
different members of the family, but had never been called to the 
house to attend the assured except in his last sickness ; but during 
many years the assured had called upon him every year, and some- 
times several times a year, and consulted him as physician. It is 
quite evident that Dr. Purdy kuew more about the health and consti- 
tution of the assured than any other doctor. To constitute a medical 
attendance, it is not requisite that a physician should attend the pa- 
tient at his home ; an attendance at his own office is sufficient. Of 
these three physiciuns, then, who was the “ usual medical attendant ?”’ 
It certainly was not Dr. Greenleaf, who had attended him during but 
one brief illness, and never before or after. Was it Dr. Ormsby, who 
had attended him on two occasions, visiting him in all, probably, not 
over half a dozen times? Or was it Dr. Purdy, the family physician 
in his father’s family, upon whom he celled yearly for many years for 
medical advice or treatment? I think Dr. Purdy could more prop- 
erly be called the usual medical attendant ; but whether this be so 
or not, it was at least a question for the jury, and there was no error 
in submitting it tothem. But the policy contained a clause in which 
the defendant promised to pay the amount insured ‘‘ in three months 
after due notice and satisfactory proof of the death during the con- 
tinuance of this policy of the * * * assured, * * and proof 
of the just claim of the assured.” After the death of the atsured, the 
plaintiff delivered to the defendant claim and proof of loss, signed 
and verified by hims«lf. Annexed thereto was the statement of Dr. 
Ormsby as physician in attendance upon the assured in his last ill- 
ness, as to the cause of his death, and in that statement in answer to 
the question, “ How long have you been the attendant or family 
physician ?” he answered “ Five years.” 

‘ It is contended that this answer shows that Dr. Purdy wus not 
**the usual medical attendant” of the assured prior to the date of the 
policy, and hence that there was a breach of warranty rendering the 
policy void, and that therefore there was no “ proof of just claim ” as 
required by the policy. To this contention, there are several satis- 





1877.) Cushman vs. U. S. Life Ins. Co. 603. 


factory answers. The answer made in August, 1873, that Dr. 
Ormsby had been the ‘‘attending physician” of the assured for fiva 
years, does not recessarily show that the answer made at the time of 
the insurance, in November, 1871, that Dr. Pardy had prior to that 
time been the ‘‘usual medical attendant,” was absolutely untrue: 
A party may have several “attending physicians,” and one “ usual 
medical attendant.” But a still better answer is, that the plaintiff was 
not wholly responsible for the statements made by Dr. Ormsby. He 
had made his statement showing a “just claim” against the defend- 
ant for the amount insured, and in that statement there was nothing 
in conflict with any warranty contained in the policy. This statement, 
we may infer from the form of blank fuinished by the company, the 
plaintiff was required to procure from the physician who attended the 
assured in his last illness. The main object of this statement was to 
furnish the company evidence of the death, and the cause and cir- 
‘cumstances thereof. There can be no reason for holding the plain- 
tiff responsible for any misstatement contained therein not caused by 
him. He was responsible for the statement made by hin self, but not 
for the statements which he was required to procure from the at- 
tending physician, the officiating clergyman, and the undertaker. 
Such statements were procured at the request of the defendant for 
its information, and it must take them for what they may be worth. 
The plaintiff had no means of compelling answers in such statements 
to suit himself. If the answers were not satisfactory, or were in con- 
flict with any answers ccntuined in the application for the insurance, 
the defendant could have ixstituted further inquiries, or asked for 
further explanations from the plaintiff. This it did not do. So far as 
appears it made no objection to the proof of ioss, and did not in the 
answer, or at any prior time, allege the discrepancy now noticed as 
a reason for refusing to pay the amount insured. It cannot claim to 
have been misled by the statement of Dr. Ormsby into a defense of 
the action, even if that were material, as this defense was not alluded 
to in the answer, and other special defenses were, and were also lit- 
igated upon the trial, and there was no evidence that it was so mis- 
led. There was therefore nothing to prevent the plaintiff from proving 
upon the trial the truth as to who was the usual medical attendant of 
the assured. Life Ins. Co. vs. Francis, 17 Wall., 672. 

Upon the trial, -laintiff’s counsel offered to prove by Dr. Purdy 
that from the symptoms as reported to him at the time by Dr. 
Ormsby, the assured died from inflammation of the bowels. This was 
objected to by defendant’s counsel as improper, and the objection was 
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overruled, and the witness answered that from the history of the case 
given him by Dr. Ormsby, the assured did die from inflammation of 
the bowels. Dr. Purdy could, as an expert, have given his opinion of 
the cause of death based upon a statement of facts received from 
another, or assumed to exist. The counsel for plaintiff could have 
asked him what Dr. Ormsby stated to him as to the symptoms, and 
then, judging from such symptoms, what the disease was; or could 
have assumed the symptoms in his question as stated by Dr. Ormsby 
in his evidence, and then asked the witness what disease they indi- 
cated ? Thus, by laying the proper foundation, the evidence sought 
by the question objected to would have been competent. Bedell vs, 
Long Island R. R. Co., 44 N. Y., 367; Reynolds vs. Robinson, 64 
N. Y., 589. But the objection was a mere general one; it did not 
specify that no proper foundation had been laid for the evidence, and 
hence is not available here as ground of error. Levin vs. Russell, 
42 N. Y., 251 ; Williams vs. Sargent, 46 N. Y., 481. : 
' Dr. Purdy was permitted, against defendant’s objection, to testify 
that at the time he made .the medical examination of the assured upon 
his application for insurance, the assured stated to him that he, Dr. 
Purdy, was his physician. While this statement may not have been 
properly received as evidence, it is impossible to see what harm it 
could do. It was substantially what he stated in writing in his ap- 
plication for insurance, and he must have stated it orally before it was 
written in the application. The doctor was required to read the ap- 
plication, and to state in his medical report that he believed all the 
questions therein contained to have been correctly answered. No 
harm could therefore come of the evidence. 
' I have thus carefully considered all the allegations of error to which 
the learned counsel for the appellant called our attention, and it is 
some satisfaction to be able to reach a conclusion that will upon this 
second appeal to this court terminate this long litigation. 
‘ The judgment must be affirmed. 

All concur. 
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SUPREME COURT OF MINNESOTA. 


Appeal from Ramsey District Court. 


JEMIMA SYMONDS, Appellant, 
vs. 


‘NORTHWESTERN MUTUAL LIFE i 
INS. CO., Respondent.* ' 


A policy of life insurance by a mutual life insurance company, in consideration of 
$115.99 in hand paid, and of the annual premium note of $101, and of the an- 
nual cash premium of $115.93, to be paid on a certain day in each year during 
the first ten years of the continuance of the policy, insured a life in the suni of 
$3,000 for the term of the’natural life, and promised to pay said sum in ninety 
days after notice and proof of the death, (the balance of the year’s premium, and; 
all notes given for premium, if any, being first deducted therefrom, ) and if de- 
fault should be made in the payment of any premium, to pay as above agreed 
as many tenth parts of the eriginal sum insured as there shall have been com- 
os annual premiums paid at the time of such default, and contained this 

urther stipulation : ‘If the said premiums, or the interest upon any note giyen 
for premiums, shall not be paid on or before the days above mentioned for the 
ent thereof, * * then inevery such case the company shall not be li- 
able for the payment of the whole sum assured, and for such part only as is ex;, 
pressly stipulated above,” and the further condition, ‘‘In every case where the 
policy shall cease and determine, or become null and void for other reasons than 
non-payment of premium, all payments thereon shall be forfeited to this com- 
pany. . 

The premium note given at the execution of the policy, and also each succeeding 
premium note, expressed no date for its payment, but was for the payment: of 
the required amount with interest, and contained this clause: ‘* Which in- 
terest shall be payable annually or the policy be forfeited; this note being given 
for part of the premium on policy No. 10,885, is to remain a lien on said pol- 
icy until it becomes due by limitation, or by the death of C.8., of St. Paul, 
when the note shall be deducted from the said policy unless sooner paid: The 
dividends on the policy are to be applied to the payment of the notes.”” . What; 
is called a ‘‘ renewal receipt ’’ was at the time of delivering the policy, and also 
on payment of each annual premium, given by the:company to the insuréd,’ 
containing this clause : ‘‘ But this certificate shall not be valid and binding:on! 
the company until the cash part of the premium, = margin, is paid, and 
unless the notes and interest shall be paid at the time they become due, and the 
receipt is countersigned by J. C. G.” ae 


* Opinion filed April 9, 1877. on ee ’ 
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After the cash part of the premium and the interest on prior premium notes had 
been paid, and regular premium notes given for four years, the company ac- 
cepted for two succeeding years, in lieu of the cash part of the premium, notes, 
which except as to dates and amounts and rates of interest were precisely the 
same as the regular premium notes, with the same forfeiture clause, the regular 
premium notes and interest on all prior premium notes being given and paid 
at the same time. No further payments of premium or interest on notes were 
made, and three or four years afterward the person whose life was insured died. 


It appeared that not only the policy, but the renewal receipts and premium notes, 
and notes given for cash premium, were prepared by the company. 

Held, 1. That wherever, the language of the renewal receipts and premium notes is 
inconsistent with the express terms of the policy, or create any ambiguity, it is 
to be considered the language of the company, and construed most strongly 
against it. 

. That wherever such language purports to create a condition of forfeiture, it is 
to be construed most strongly against the company for whose benefit such con- 
dition of forfeiture is attempted to be created. 


3. That the forfeiture mentioned in the premium notes is to be held not to be a 
forfeiture of the tenths to which by the terms of the policy the insured is en- 
titled for payments of complete annual premiums, but a forfeiture only of the 
parts jor which complete annual premiums have not been paid. 


. That the payment of complete annual premiums mentioned in the policy, is the 
payment which the insured is required to make, and can make annually, and 
that in any year the giving of the premium notes, the payment of the interest 
on prior premium notes, and of the cash part of the premium,-was a payment 
of a complete annual premium, and made the policy a paid-up policy for one- 
tenth. part of the original sum insured, not subject to be defeated by future fail-. 
ure to pay interest on any note given for premium. 


. That the.giving and receiving of the notes for the cash part of the premiums for 
' the fifth and sixth years had the same effect, so far as payment of premiums was 
. eoncerned,:as‘payment of the cash. 


. That the forfeiture clauses in the notes given for the cash part of the premiums 
for the fifth and sixth years are not to be construed as new and independent 
eontracts providing for a forfeiture of the entire policy, but are to be construed 

“with the policy just as the regular premium nofes are, and that the forfeiture 
' , referred to in ‘them, is the same forfeiture referred to in the regular premium 
notes, and permitted by the terms of the policy, to wit, a forfeiture of so much 
fof the policy ‘as had not become a paid-up policy by payment of complete an- 
hual premiums. : 
7. That the plaintiff is entitled to six tenths of the original sum insured, subject 
to such deductions as the policy provides. 


Henry J. Horn, Esq., Att'y for Appellant. | 
’ Geo: L. and Cuas. E. Oris, Att’ys for Respondent. 


7 Gurimuay, C J. 

This is an action upon policy of insurance issued by defendant in 
favor of plaintiff, upon the life of Charles Symonds, her husband, and 
dated June 13, 1865. The portions of the policy essential to the ques- 
tions involved, are as follows: 
_ “This policy of assurance witnesseth that the Northwestern Mutual 
Life Insurauce Company, in cons‘deration of the representations made 
to them in the application for this policy, and of the sum of one hun- 
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dred and fifteen dollars and ninety-three cents to them in hand paid 
by Jemima Symonds, wife of Charles Symonds, ice dealer, and of the 
annual premium notes one hundred and one dollars and cents, and 
of the annual cash premium of one hundred and fifteen dollars and 
ninety-three cents to be paid at or before noon on the13th day of June, 
in every year, during the first ten years of the continuance of the pol- 
icy, do assure the life of Charles Symonds of Saint Paul, in the county 
of Ramsey, State of Minnesota, for the sole used of said Jemima Sy- 
monds, in the amount of three thousand dollars, for the term of his 
natural life. 

“ And the said company do hereby promise and agree to pay the 
said sum assured to the said assured, or her executors, administrators, 
or assigns, in ninety days after due notice and proof of death. of the 
said person whose life is hereby assured, (the balance of the year’s 
premium and all notes given for premiums, if any, being first de- 
ducted therefrom,) and in case of the death of the said assured before 
the death of the said person whose life is assured, the areount of the 
said insurance shall be payable to the heirs at law of said Charles 
Symonds. And the said company further promise and agree that if 
default shall be made in the payment of any premium, they will pay 
as above agreed, as many tenth parts of the original sum insured as 
there shall have been complete annual premiums paid at the time of 
such default. 

“This is issued and accepted by the assured on the following express 
conditions * * * * 2d. If the said premiums or the interest upon 
any note given for premium, shall not be paid‘on or before the days 
above mentioned for the payment thereof at the office of the com- 
pany, or to agents when they produce receipts signed by the presi- 
dent or secretary, then in every such case the company shall not be 
liable for the payment of the whole sum assured, and for such part 
only as is expressly stipulated above. 

“3d. In every case where the policy shall cease and determine, or 
become null or void, for other reasons than non-payment of premium, 
all payments thereon shall be forfeited to this company. 

“6th. This policy shall not take effect and become binding on the 
company until the cash premium shall be actually paid to the com- 
pany, or to some person authorized to receive it, during the lifetime 
of the person whose life is assured.” 

At the time of the execution of the policy the assured paid the 
cash part of the premium, $115.93, and gave a premium note in this 
form, (omitting date and signature.) “$101. For value received I 
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promise to pay to the Northwestern Mutual Life Insurance Com- 
pany, one hundred and one dollars, with interest at the rate of seven 
per cent per annum, which interest shall be paid annually, or the 
policy be forfeited. This note, being given for part of the premium 
on policy No. 10,885, is to remain alien upon said policy until it 
becomes due by limitation or by the death of Charles Symonds of 
St. Paul, when the note shall be deducted from the said policy unless 
sooner paid. The dividends on the policy are to be applied to the 
payment of the notes.” 

And at the same time the company gave to her what is designated 
as a renewal receipt in the following form : 

“ Policy No. 10,885, insuring the life of Charles Symonds, is here- 
by made binding for one year from the 13th day of June, 1865, to 
the 13th day of June, 1866, but this certificate shall not be valid and 
binding on the company until the cash part of the premium, as per 
margin, has been paid, and unless the notes and interest shall be 
paid at the time they become due, and the receipt is countersigned 
by J. C. Green, agent at St. Paul.” 

The entries on the margin of this receipt were as follows : “ Policy 
No. 10,885. Annual premium, $216.93; cash part of premium, 
$115.93 ; interest on premium note, —; extra cash premium, — ; 
Total cash, — ; one semi-annual note, — ; three quarterly notes, —; 
loan note, $101. Premium as above, received this 29th day of June, 
1865, by J. C. Green, agent at St. Paul.” 

In each of the years, 1866, 1867, and 1868, the cash part of the pre- 
mium, to wit ‘ $115.93, was paid, and the interest on the prior premium 
note of the same tenor and amount as the first given, and thereupon 
in each instance the company gave to the assured a renewal receipt 
similar except as to date to the first, and except that the one given 
in 1868 was as follows: “ Policy No. 10,885, insuring the life of 
Charles Symonds, is hereby made binding for one year from the 13th 
day of June, 1868, provided payment as per margin is made in due 
time, and the receipt is countersigned by J. C. Green, agent, St. 
Paul.” The entries on the margin were, “ annual premium, $216,93 ; 
cash premium for one year, $115.93 ; interest on loan notes, $21.21 ; 
total cash, $137.14; annual loan note No. 4, $101. Premium as 
above, received this 10th day of June, 1868. J. C. Green, agent.” _ 

In 1869 the interest on the prior notes was paid. Another pre- 
mium note of the same amount and tenor as those for prior years 
given, and also for: the cash part of the premium, a note as follows 
was given :' . | 
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“$115.93. Milwaukee, Wis., June 13, 1869. For value received I 
promise to pay to the Northwestern Mutual Life Insurance Com- 
pany, one hundred and fifteen and 93-100 dollars, with interest at 
the rate of ten per cent per annum, which interest shall be paid annu- 
ally or the policy be forfeited. The note, being given for part of the 
premium on policy No. 10,885, is to remain a lien on said policy until 
it becomes due by limitation or by the death of Charles Symonds, of 
St. Paul, when the note shall be deducted from the said policy, unless 
sooner paid. The dividends on the policy are to be applied to the 
payment of the notes.” Thereupon the defendant gave the assured 
a renewal receipt as follows : 

“Policy No. 10,885, insuring the life of Charles Symonds, is here- 
by made binding for one year from the 13th day of June, 1869, pro- 
vided payment as per margin is made in due time, and the receipt is 
countersigned by J. C. Green, of St. Paul.” 

On the margin were the entries, “ Annual premium, $216.93 ; cush 
premium for one year, $115.93 ; interest on loan note, $22.85 ; total 
cash, $138.78 ; annual loan note No. 5, $101. Premium as above, re- 
ceived the 13th day of June, 1869. J. C. Green, agent.” 

In June, 1870, the interest on all the prior notes was paid. A pre- 
mium note similar in tenor and amount to the first given, and for one 
half the annual cash premium, a note similar except as to date and 
amount, to that given on the cash part of the premium in 1869, was 
given, and the defendant gave to the assured a renewal receipt for 
six months, similar, except as to date and time, to that given in 1869. 
In December, 1870, the interest on prior notes was again paid. A 
note given for one half the annual cash premium, and renewal receipt 
for six months given, both similar to those given in June. 

After this, no further payment, either by notes or cash, and no 
payment of interest on notes already given, was ever made. Divi- 
dends were made in 1868 and 1869 and applied to the satisfaction of 
the first premium note, leaving a balance of $52.31, to be applied 
on the second of said notes. 

In 1874 Charles Symonds died, and due notice and proofs of his 
death were given the defendant. On these transactions it is claimed 
by the plaintiff that a ‘‘complete annual premium ” was paid when 
the cash part of the annual premium, to wit, $115,93, was paid and 
the annual premium note given as provided in the policy, and that for 
each time this was done the plaintiff, by the terms of the policy, be- 
came entitled, beyond contingency and whatever might happen there- 
after, to be paid at the death of Charles Symonds, one tenth part of 
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the full amount of the policy, less the principal and interest on out- 
standing notes ; and that as the defendant in 1869 and 1870 accepted 
notes in payment of the cash part of the premium, those two annual 
premiums, as well as the four preceding, were completely paid, and 
that she is therefore entitled to recover six tenths of the full policy, 
less deductions as provided in the policy. 

On the part of defendant itis claimed that “ under the policy in 
question no complete annual premium ” was paid one moment longer 
than the assured kept the interest paid on the regular premium. In 
other words, that so long as any premium note was not satisfied by 
dividends, the interest accruing annually upon such note was a part 
of the ‘‘ complete annual premium ” for the year in which such note 
was given, 89 that whenever any default occurred as to such annual 
interest there was a failure to pay such ‘‘ complete annual premium.” 
And secondly, that if it be conceded that the construction of the phrase 
‘complete annual premium ” claimed by plaintiff is the correct one, 
the parties have by subsequent contracts subjected the entire policy 
to liability to forfeiture. Each of the notes given in 1869 and 1870, 
for the cash part of the premium, contains, with reference to the in- 
terest stipulated in it, the clause, ‘‘ which interest shall be paid an- 
nually, or the policy be forfeited.” Defendant claims that each of these 
notes was a new contract, which made the entire policy liable to be 
forfeited if the interest on such note should not be promptly paid as 
it became due, and that such forfeiture was incurred by failure to pay 
ths interest on such notes. 

In discussing what is the proper construction of the original con- 
tract, it is to be taken as beyond question that an insurer may make 
his promise to pay upon the stipulated event, depend upon full and 
complete performance, by the assured, of all the conditions which by 
the terms of the contract he is required to perform, and to provide as 
a condition of his promise for what is usually, though inaccurately, 
called a forfeiture by the assured of his rights under the contract, in 
case of failure to perform the conditions on his part. Insurers as well 
as others may make such contracts as they please, so that they are 
legal. And the contracts are to be enforced as in other cases, accord- 
ing to the intentions of the parties. 

But in construing a contract of insurance, and determining the in- 
tent of the parties to it, the court is not, as seems to be claimed, called 
upon to enter into an examination of the nature of the business of 
insurance, and calculations of risks and chances, and probable profits, 
to ascertain what sort of contract the parties could afford to make. 
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The question in such cases always is, what contract have they made? 
And that is to be ascertained by applying the same rules of construction 
as are applied in the case of other contracts. There is an apparent in- 
consistency in terms between the policy and the premium note and 
renewal receipt, executed as appears contemporaneously with it. 
While the note provides as to the interest on it, and the same clause 
is in each of the subsequent notes, ‘‘ which interest shall be paid 
annually or the policy be forfeited,” purporting thus in case of default 
at any time in paying the interest to forfeit the entire policy, whatever 
may have occurred prior to such defanlt, the policy itself provides 
“that if default shall be made in the payment of any premium, they 
(the defendant) will pay as above agreed, (that is on the death of 
Charles Symonds,) as many tenth parts of the original sum insured 
as there shall have been complete annual premiums paid at the time 
of such default.” And as though this were not sufficiently explicit as 
to the effect upon such tenth parts of default in interest, “if the said 
premiums notes, or the interest upon any note given for premium, shall 
not be paid on or before the days above mentioned for the payment 
thereof,” etc., “then and in every such case the company shall not be 
liable for the whole sum assured, and for such part only as is express- 
ly stipulated above.” These clauses express an intention that any 
complete annual premium being paid, one tenth part of the sum in- 
sured shall be paid by the company, notwithstanding any default subse- 
quent to payment of such annual premium, in the payment of any 
premium note or of the interest upon any note given for premium. 
They provide in effect that as often a complete annual premium shall 
be paid the policy shall become a paid-up policy for one tenth of the 
whole amount insured, not subject to the conditions or contingencies, 
80 far as payments are concerned, which continue as to the remainder 
or unpaid part of the policy. 

The policy contemplates or provides fora forfeiture for non-pay- 
ment of premium or interest on premium notes, not a forfeiture of the 
paid-up part of the policy, but only of the part yet to be earned by 
payment of premiums. We have already referred to two clauses in 
the policy confining the forfeiture to the unearned part of the policy. 
There isa third which looks to the same effect. The third condition 
is, in every case where the policy shall cease and determine or become 
null and void for other reasons than non-payment of premiums, all 
payments thereon shall be forfeited to the company. There is no pro- 
vision for return of premiums pai |, nor any for saving to the insured, 
upon a forfeiture, the benefit of such payments, except those which 
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give her for each complete annual premium paid, a paid-up policy for 
one tenth the entire amount insured. This condition contemplates 
saving to the insured the benefit of his premiums paid in the manner 
provided in the other parts of the policy, when the policy ceases or de- 
termines merely by reason of failure to keep up payment of pre- 
miums. And while the renewal receipt purporting to make the policy 
binding for the year, declares that “ this certificate shall not be valid 
and binding on the company until the part of the premium as per 
margin is paid, and unless the notes and interest shall be paid at the 
time they shall become due,” etc., the policy itself purports to be- 
come binding at once, upon its execution, or at any rate that its bind- 
ing effect as a contract shall be postponed only until the cash premium 
shall be actually paid to the company, or to some person authorized 
to receive it, during the life of the person whose life is assured—a 
payment intended to be made at the time of the delivering of the 
policy. Effect must, if possible, be given to all the words in a con- 
tract, but where different parts of a contract cannot stand toge- 
ther, according to their terms, they must be held to modify or qualify 
each other so far as may be necessary to make them in effect consis- 
tent with each other. If they cannot thus be made consistent, one or 
the other must be rejected. In determining which of two inconsis- 
. tent provisions in a contract must yield to the other, there are, in 
a case like this, two rules of constructicn, to which resort may be 
had : 

1. Conditions providing for disabilities and forfeitures are to 
receive, when the intent is doubtful, a strict construction against 
those for whose benefit they are introduced. Hoffman vs. tna Life 
Ins. Co., 32 N. Y., 414; Catlin vs. Springfield Fire Ins. Co., 1 Sum- 
ner, 441; McAllister vs. N. E. Mutual Life Ins. Co., 101 Mass., 558 ; 
Ky. Mutual Life Ins. Co. vs. Jenks, 5 Ind., 103. 

2. Where, on the whole, the meaning is ambiguous, the language 
shall be construed most strongly against the party using it, or, as it is 
more fully stated by Mr. Justice Blackburn in Fowkes vs. Assurance 
Association, 3 Best & Smith, 917, “If there is any ambiguous phrase, 
another rule of construction which was also known to the civil law 
applies : ‘verba charlterum fortius accipiuntur contra proferentum,’ and 
if a party who proffers an instrument uses ambiguous words in the 
hopes that the other side will understand them in a particular sense, 
and that the court which has to construe the instrument will give 
them a different sense, the above rule will apply, and they ought to 
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be construed in that sense in which a prudent and reasonable man on 
the other side would understand them.” 

As the phrases which we have quoted from the premium note and 
renewal receipt, and which are relied on to establish a condition to 
defeat the policy, do by their letter provide for such a condition, and 
when compared with the policy raise a doubt as to the intent of the 
entire contract, they ought for that reason to yield where they cannot 
stand with the express provisions of the policy. 

There is enough also in the case to show that not only policy and 
renewal receipts, but the notes, were prepared by the company, and the 
language is, on the question of construction, to be taken as its lan- 
guage, and where ambiguous, construed most strongly against it. 

Had the clauses in the note and renewal receipt been frankly in- 
serted in the policy, with its other provisions, as they ought to have 
been if the company had intended by them to make conditions to de- 
feat or qualify its other provisions, the rules of construction we have 
cited would have applied, and under them those phrases would have 
had to yield to the express provisions so far as inconsistent with 
them. 

There is however particularly apt reason for their application to 
this case ; the policy itself is clear and unambiguous, to the effect that 
for every complete annual premium paid, the company will, notwith- 
standing any subsequent default in payment, either of premiums or 
of the interest on any note given for premium, pay upon the death of 
Charles Symonds, one tenth of the whole sum insured. The policy 
was the principal instrument in the contract, the one which a party 
dealing with the company for insurance would regard as its contract 
of insurance, and to which he would naturally look for its promise or 
undertaking with all its qualifications and limits. It purports to set 
forth in full the obligations of the company, and makes no reference to 
any other instrument as qualifying to any extent such obligation. To 
ascertain such obligation the party’s attention would be mainly if not 
entirely directed to the policy, and his understanding of what the com- 
pany undertook to do would be controlled by its terms. He would 
hardly expect to find the contract of insurance, or any of its terms or 
conditions, in the renewal receipt, which theoretically was mere evi- 
dence that the party had made the payments required by the policy, 
nor in the premium note, which in theory was given after the contract 
of insurance was made, and for the purpose of complying with that 
provision requiring the party, as part of the premium, to give his note. 
These purposes were incidental to the principal instrument, the policy, 
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and were, so far as regarded the company’s contract, of minor impor- 
tance, and less likely to attract attention as showing that contract, than 
the policy itself. In these incidental instruments the company in- 
serted clauses which it now claims shall be construed to establish con- 
ditions to defeat the policy in a case where its express terms are di- 
rectly the contrary. The ambiguity exists not upon any languaye of 
the policy, but upon these clauses when compared with that language. 
A party claiming the benefit of such clauses inserted by him in a con- 
tract, made up as this was, has no reason to complain if the court ap- 
plies to the clause the strictest rules of construction. 

Wherever, then, the terms of the receipts and notes are inconsistent 
with the express terms of the policy, the former must yield, so far as 
not to interfere with the force of such express terms. The utmost ef- 
fect that can be given to the clauses we have quoted from the receipt 
and the rule is, that they may defeat the policy except where it ex- 
presses the contrary, and the policy expresses an intent not to forfeit, 
by failure to pay premiums or interest on premium notes, any tenth, 
where, for any such tenth, a complete annual premium has been paid. 
The scheme presented by the policy is, that the entire premium, for 
the entire sum assured, is to be paid in ten annnal premiums, and 
that for each annual premium paid, the policy becomes a paid-up 
policy non-forfeitable for any default in further payments, for one 
tenth part of the entire sum insured. 

The forfeiture mentioned in the premium note must be held to be 
that provided in the policy, to wit: a forfeiture of the part of the 
policy which has not become paid up. What then constitutes pay- 
ment of “ complete annual premiums.” 

The most obvious and natural answer to this is, that it is such pay- 
ment as, by the terms of the contract, the insured is required an- 
nually to make. By the policy the insured is required, as a considera- 
tion for the insurance for three thousand dollars, to pay $115.93 in 
cash, and give his note for $101, each year during the ten years, in- 
cluding the first payment. By the premium notes, which are to ke 
taken as a part of the contract, the interest on each note is requird 
to be paid annually. This is not merely the only annual payment 
that she was required to make, but it is the only one in her power to 
make. ‘The premium notes are not payable at any particular time. 
But the clause in each, that it is “ to remain alien upon said policy 
until it becomes due by limitation, or by the death of Charles Symonds. 
of Svint Paul, when the note shall be deducted from said policy, un- 
less sooner paid ; the dividends of the policy ure to be applied to the 
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payment of the notes ;” shows that it was the intention of the parties 
that the principal of the notes should not be actually payable in cash 
at any time, and should be held by the company, to be paid by divi- 
dends falling due to the insured, or deducted from the, policy at the 
death of Charles Symonds. The assured had no right at any time 
to pay off any of these notes in cash, and thus get it out of the way ; 
because such was not the contract of the parties. For the same rea- 
son she had no right to pay the annual premium wholly in cash in- 
stead of giving notes for part of it. The condition was not that she 
should pay a gross sum per anuum, part to be paid in cash, and the 
remainder secured by note, but that she should pay $115.93 in 
cash, and give a note for $101, for each year. The taking and hold- 
ing of these notes as a means of paying anticipated dividends, and, 
if they were more than sufficient for that purpose, of paying pro tanto 
the insurance money when due, appears to have been deemed by the 
company a desirable mode of investment ; at any rate it thus stipulated 
for the notes, and nothing else would satisfy the stipulation. 

If the proposition be correct, ‘‘ That no complete annual premium 
was paid one moment longer than the assured kept the interest paid 
on the regular premium note given to apply on such premium,” then 
it would, as a general rule, take the assured several years to pay an 
annual premium, and if the affairs of the company should be such 
that there would be no dividends to satisfy the premium note, he 
could not pay any complete annual premium during the entire life 
insured, ‘though the person might live fifty years. And if that proposi- 
tion be correct, the feature of the policy, that a paid-up policy for 
tenth parts may be acquired and be non-forfeitable is, if not wholly 
defeated, made to depend on the company making profits and dis- 
tributing them in dividends. 

No one could understand the contract. The words ‘‘ complete 
annual premium ” must be construed according to their natural sense, 
as meaning the premium which the assured is required to pay and 
can pay annually. 

The rule as to the effect of giving a promissory note for a precedent 
debt has no application to these premium notes, because there was 
no precedent debt for which they were given. The debt, if it could 
be called such at all, rested on no precedent obligation, but on the 
note alone after it was given. The note created this debt if it were 
a debt, 

The “complete annual premium” was to be paid then by giving 
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the premium note, paying the cash part of the premium, and the 
interest on outstanding notes. . 

We have been referred to a a great many cases sustaining what is 
called forfeiture clauses in policies of life insurance. These do not 
touch the question of what constitutes a complete annual premium. 
We have been able to find only these cases bearing upon the point : 
Ohde vs. Northwestern Life Ins. Co., 40 Iowa 357; and Bonner 
vs. Same, 3 Central Law Jour., 801, by the Superior Court of Cin- 
cinnati. Both are upon just such policies as the one in this case, 
and directly to the point, and decided it as we have decided it. 

In Dutcher vs. Brooklyn Life Ins. Co., 2 Central Law Jour., 153, 
the construction of a clause in a policy of life insurance, somewhat 
similar to the one involved in this case, was in question. And 
although the decision of the court does not go solely upon the terms 
of the policy, the leading opinion intimates that the court considered 
the clause should be construed as we have construed the policy in 
this case. 

There can be no question that the notes given in 1869 and 1870, 
were received in lieu and in satisfaction of the cash part of the annual 
premiums for those years, and that the giving of them had, so far as 
payment of such premium was concerned, the same effect as pay- 
ment of the cash would have had. Was it intended by the insertion 
in them of the clause, ‘‘which interest shall be paid annually, or 
the policy be forfeited,” to make a new and independent contract, 
providing for the forfeiture not merely of what we may call, the con- 
tinuing or running part of the policy, but also of that part already 
earned or paid up? They were not executed at the same time with 
the policy it is true, and the reason, that because of being contempo- 
raneous as to actual date they must be construed with it, does not 
exist. 

It was the same with regard to the regular premium notes after the 
first. Yet as those notes were provided for in the policy, and were 
drawn afier a form employed by the company, at the time the policy 
was executed, and in precisely the same form as the note executed at 
the same time with the policy, those premium notes cannot be re- 
garded as intended to vary the original contract between the parties. 
But notwithstanding the difference in the time of execution they are 
to be construed as was the first of the series, with the policy. The 
original contract seems to have contemplated that notes might be 
given for cash premium. In the margin of the renewal receipt given 
when the policy was executed, and it was the same in each of the 
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two following it, were these entries : “one semi-annual note, $——,” 
three quarterly notes, “loan notes, $101.” The one semi-annual note 
and ‘‘three quarterly notes,” did not refer to the regular premium 
notes, and must have referred to notes which might be received by the 
company for the cash premium. When the company received notes 
for the cash part of the premium it used the form in which the entire 
series of premium notes was drawn. Each of the notes in 1869 and 
1870 was, except as to the principal sum, the rate of interest and 
date, in the precise language of the first premium note. These facts 
are more important than the mere fact that they were executed after 
the policy, in determining whether these notes are to be regarded as 
independent contracts, or are to be construed with reference to, and 
together with the policy. We think they are to be construed with 
the policy justas the premium notes are. And that the forfeiture 
referred to them is the same referred to in the premium notes and 
permitted by the terms of the policy. 

The conclusion is that there were on this policy, six complete 
annual premiums paid, and that to the extent of six tenths, the policy 
@ paid-up policy, not subject to forfeiture for non-payment, either of 
premiums or interest on notes given for premiums, occurring after the 
last of the six payments. 

Judgment reversed and a new trial ordered. 

Mr. Justice Cornett did not sit in this case. 


} 
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UNITED STATES SUPREME COURT. 


Ocroser Term, 1876. 


Error to U. S. Circuit Court, N. D. Ml. 


SANGER 
vs. 


UPTON, Assicnez or rHE Great Western Ins. Co.* 


The United States District Court, upon adjudicating a corporation bankrupt an¢ 
appointing an assignee, may, without notice to the stockholders, order the 
— to pay to the assignee an unpaid balance upon the stock held by 
them. 

The assignee may sue a defaulting stockholder in an action at law to enforce his 
liability, or he may maintain a bill in equity against all the delinquent stog¢k- 
holders jointly. 

The capital stock of an incorporated company isa fund set apart for the payment 
of its debts, upon which creditors have a lien in equity. Unpaid stock is as 
much a part of the assets as any other property of the company, and creditors 
have the same right to insist upon its payment, as upon the payment of any 
other debt due the company. 

Where, although there was no evidence that the plaintiff in error subscribed for 
the stock in question, or had made any express contract with the company in 
regard to it, it appeared that she had bought it, made the required payments, 
and had received a dividend upon it ; 


Held, that she was estopped from denying her ownership. 


Swayne, J. 
Several errors are assigned and relied upon touching the admission 
of evidence and the insiructions given tothe jury. We shall give our 
views of the case as it is presented in the record so as to meet these 
objections, without adverting specifically to any of them. 
The original charter of the Great Western Insurance Company 


: *¥From the Central Law Journal. 
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fixed its capital at $100,000. By an amendment of the charter, the 
capital was increased [to] $5,000,000. It became insolvent. A petition 
was filed against it in the District Court of the United States for the 
Northern District of Ilinois, and on the 6th of February, 1872, it was 
adjudged.a bankrupt. On the 11th of April, 1872, the defendant in 
error was appointed its assignee in bankruptcy. Upon the applica- 
tion of the assignee, the District Court made an order that the balance 
uppaid upon the stock held by the several stockholders should be 
paid to the assignee on or before the 15th day of August, 1872 ; that 
notice of the order should be given by publication in a newspaper or 
otherwise, and that in default of payment, the assignee should proceed 
to collect the amount due from each delinquent. The assignee gave 
notice by publishing the order accordingly, and by mailing a copy, 
with a demand of payment, to each stockholder. The plaintiff in er- 
ror was 80 notified. It was claimed that she was the owner of $10,- 
000 of the stock, upon which it was alleged there was due sixty per 
cent. The original charter required the payment of five per cent of 
the capital stock, and that the balance should be secured in the man- 
ner prescribed. The amended charter is silent upcn the subject. 
The stock certificates issued by the company set forth that twenty 
per cent was to be paid in four quarterly installments of five per cent 
each, ‘‘ the balance being subject to the call of the directors as they 
may be instructed by the majority of the stockholders represented at. 
any regular meeting.” 

This was a regulation of the company, and not a requirement of 
either the original or amended charter. It did not appear that any 
call was ever made by the directors or authorized by the st-ckholders. 

The plaintiff in error having failed to pay pursuant to the order of 
the court, this suit was instituted by the assignee. 

The order was conclusive as to the right of the assignee to bring 
the suit. Jurisdiction was given to the District Court by the bank- 
rupt .ct (Rev. Stat., U. S., sec. 4972,) to make it. It was not ne- 
cessary that the stockholders should be before the court when it was 
made, any more than that they should have been there when the de- 
cree of bankruptcy was pronounced. That decree gave the jurisdic- 
tion and authority to make the order. The plaintiff in error could 
not, in this action, question the validity of the decree, and for the 
same reasons she could not draw into question the validity of the or- 
der, She could not be heard to question either, except by a sepa- 
rate and direct proceeding had fur that purpose. She might have 
applied to the District Court to revoke or modify the order. Had 
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she done so, she would have been entitled to be heard, but it does 
hot appear that any such application was made. As a stockholder 
she was an integral part of the corporation. In the view of the law, 
she was before the court in all the proceedings touching the body of 
which she was a member. In point of fact, stockholders in such 
cases can hardly be ignorant of the measures taken to reach the ef- 
fects of the corporation. If they choose to rest supine until cases 
against them like this are on trial, they must take the consequences. 
Not having spoken before, they cannot be permitted to speak then, 
especially to make an objection which looks rather to the embarrass- 
ment and delay than to the right and justice of the case. A differ- 
ent rule would be pregnant with mischief and confusion. Hall vs. 
U.S. Ins. Co., 5 Gill, 484; Sagory vs. Dubois, 3 Sandf., Ch. Rep., 
510. 

This court has applied the same rule to an order made by the 
comptroller of the currency, under the 50th section of the national 
bank act, appointing a receiver, and directing him to proceed to make 
collections from the stockholders of an insolvent bank. Kennedy vs. 
Gibson and others, 8 Wall., 505. In that case it was said: “It is 
for the comptroller to decide when it is necessary to institute pro- 
ceedings against the stockholders to enforce their personal liability, 
and whether the whole or any part, and if a part, how much, should 
be collected. These questions are referred to his judgment and dis- 
cretion, and his determination is conclusive. The stockholders can- 
‘not controvert it. Its validity is not to be questioned in the litigation 
that may ensue. He may make it at such a time as he may deem 
proper, and upon such data as shall be satisfactory to him.” This 
principle was applied also in Cadle, Receiver, vs. Baker & Co., 20 
Wall., 650. 

It was competent for the court to order payment of the stock, as 
the directors under the instruction of a majority of the stockholders 
might, before the decree in bankruptcy, have done. The former is 
as effectual as the latter would have been. It may, perhaps, be well 
doubted whether the stockholders would have voluntarily imposed 
such a burden upon themselves. The law does not permit the rights 
of creditors to be subjected to such a test. It would be contrary to 
the plainest principles of reason and justice to make payment by the 
debtor for such a purpose in any wise dependent upon his own choice. 
A court of equity has often made and enforced the requisite order 
in such cases. The bankrupt court possessed the same power in the 
ease in hand. The order rests upon a solid foundation of reason and 
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authority. Ward vs. Griswold Manufact. Company, 16 Conn., 599 ; 
Adler vs. Mil. Pat. Brick Man. Co., et al., 13 Wisconsin, 61 ; Sagory 
vs. Dubois, 3 Sandf. Chy., 510; Man vs. Pentz, 2 ib., 285. A reso- 
lution or agreement that no further call shall be made is void as to 
creditors. 3 Sandf. Chy., supra. An agreement that a stockholder 
may pay in any other medium than money is also void as a fraud 
upon the other stockholders, and upon creditors as well. Henry et 
al. vs. Vermillion and A. R. R. Co., 17 Ohio St., 187. The owner of 
stock cannot escape liability by taking it in the name of his infant 
children. Roman vs. Fry, 6 J. J. Marshall, 634. Nor is it any de- 
fense to show that the holder took and held the stock as the agent of 
the corporation, to sell for its benefit. Allibone vs. Hager, 46 Pa. 
St., 48. 

The capital stock of an incorporated company is a fund set apart 
for the payment of its debts. It is a substitute for the personal lia- 
bility which subsists in private co-partnerships. When debts are in- 
curred, a contract arises with the creditors, that it shall not be with- 
drawn or applied otherwise than upon their demands, until such de- 
mands are satisfied. The creditors have a lien upon it in equity. If 
diverted, they may follow it as far as it can be traced, and subject it to 
the payment of their claims, except as against holders who have taken 
it bona fide, for a valuable consideration and without notice. It is 
publicly pledged to those who deal with the corporation, for their se- 
curity. Unpaid stock is as much a part of this pledge and as much 
a part of the assets of the company as the cash which has been paid 
in upon it. Creditors have the same right to look to it as to any- 
thing else, and the same right to insist upon its payment as upon the 
payment of any other debt due to company. As regards creditors 
there is no distinction between such a demand and any other asset 
which may form a part of the property and effects of the corporation. 
Curran vs. Arkansas, 15 How., 308; Wood vs. Dummer, 3 Mason, 
308 ; Slee vs. Bloom, 19 Johnson, 474 ; Briggs vs. Penniman, 8 Cow., 
387 ; Society, etc. vs. Abbot, 2 Beav., 559; Walworth vs. Holt, 4 
Mylne & Craig, 789 ; Ward vs. Griswoldville Man. Co., 16 Conn., 598 ; 
Fowler vs. Robinson, 31 Maine, 789 ; Angell & A. on Cor., sec. 600, 
and post ; Wright vs. Petrie, 1 Smedes & M. 319 ; Nevitt vs. Bk. Port 
Gibson, 6 ib.; Nathan vs. Whitelock, 3 Edw. C. R., 215 ; 4 Amer. Law 
Mag., 93. 

The earliest authority upon the point under consideration is Dr. Sal- 
mon vs. Hanborough Company, decided in 1670, 1 Cases in Chancery, 
204 ; 6 Viner’s Abridg., 310-11. The bill in that case alleged that 
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Salmon held a bond of the company of £1,800, given to him for 
lent money. The company was incorporated, and had power to assess 
rates upon cloths, in which it dealt, ‘‘and by poll on every member, 
to defray the charges of the company.” The company had imposed 
rates accordingly, to wit : “4s. 6d. upon every while cloth exported, 
and divers others, and thereby raised eight thousand pounds per an- 
num,” ete. “And the bill did charge, that the company having no 
common stock, the plaintiff had no remedy at law for his debt, but did 
charge that their usage had been to make taxes, and levy actions 
upon the members and their goods, to bear the charge of their com- 
pany to pay their debts, and did complain that they now did refuse 
to execute that power, and did particularly complain against divers of 
the members by name, that they did refuse to meet and lay taxes, and 
that they did pretend want of power by their charter to lay such tax- 
es ; whereas they had formerly exercised power, and thereby gained 
credit ; whereupon, the plaintiff lent them two thousand pounds 
which was for the use and support of the company’s charge, and so 
ought to be made good by them, and so prayed to be relieved.” The 
company, though served with a process, failed to appear. “ But di- 
vers particular members being served in their natural capacities, did 
appear and demur for that they were not in that capacity liable to the 
plaintiff's demand.” The Lord Chancellor sustained the demurrer 
and as to them dismissed the bill. The case was taken by appeal to 
the House of Lords. There the decree of the Chancellor was re- 
versed, and the cas> was remanded to his court with directions to 
cause the officers of the company “ to make such levitation upon every 
member of said company who is to be contributory to the public 
charge, as shall be sufficient to satisfy the said sum to be decreed to 
the plaintiff in this cause, and to collect and levy the same, and to pay 
it over to the plaintiff as the court shall direct.” Ample provision was 
made in the decree for the enforcement of this order. See, also, Car- 
gon vs. African Co., decided in 1682, 1 Vernon, 124. / 

By the deed of assignment all the property and effects of every 
kind which belonged to the company when the petition to have 
it declared a bankrupt was filed, passed to the assignee. Rev. 
Stat. U. S., sec. 5,044. Bump on Bankruptcy, 473, 478. He 
was clothed with the power and duty to sue whenever suit was 
necessary. The statute in terms gave him the same right, in any liti- 
gation he might institute, which the bankrupt would have had ‘‘if 
the decree in bankruptcy had not been rendered and no assignment 
had been made.” Idem, sec. 5,047 ; Bump on Bank, 528. The lia- 
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bility of the plaintiff in error, and the right and title of the company 
were legal in their character. If the company had sued it might have 
sued at law. The rights of the company passed to the assignee and 
he also could enforce them by a legal remedy. The assignee was 
subrogated to all the rights, legal and equitable, of the bankrupt cor- 
poration. This suit was, therefore, well brought in the form adopted. 
Hall vs. U. S. Ins. Co., 5 Gill, 484. 

The assignee might have filed a bill in equity against all the delin- 
quent shareholders jointly. Ogilvie et al. vs. Knox Ins. Co. et al., 22 
How., 380. Butif the company is utterly insolvent in any event, a 
separate action at law in each case is much to be preferred. It is 
cheaper, more speedy, and more effectual. If the contingency should 
occur that the assets realized exceed the liabilities to be met, the Dis- 
trict and Circuit Courts will see that no wrong is done to those ad- 
versely concerned. It is not to be doubted that this power will be 
exercised upon all proper occasions. 

Upon the trial a large mass of testimony was given by the plaintiff, 
consisting of a prospectus and the original charter of the company, 
certified copies of the papers in the office of the secretary of the State 
touching the amendment to the charter, the deed of the register to 
the assignee, the petition of the assignee and order of the District 
Court relative to further stock payments, and proof of the publication 
of the order, and of the sending of a copy of the order, with a demand 
of payment, to the defendant by mail. The admission of all this evi- 
dence was excepted to. Further testimony was given tending to 
prove that the defendant bought and received from the company two 
stock certificates of $5,000 each, dated March 10, 1870, in the usual 
form, and in all respects complete, except that there was a blank for 
the name of the owner, which was not filled up. And further, “ That 
said defendant paid for said stock, twenty per cent of the par value 
of the same, paying part of said twenty per cent in Northwestern land 
scrip, and giving her notes for the balance of said twenty per cent, 
which notes were duly paid to said company, and that said stock 
stood in her name upon the books of said company, and that there 
was evidence introduced tending to show that she received a divi- 
dend from said company thereon. And that shortly after the fire 
of October 9, 1871, General Stewart, the president of the company, 
and brother of defendant, paid for her a call of twenty per cent, 
made upon said certificates of stock by the company, but that said 
defendant never authorized such payment, but repudiated the same, 
and that no more than forty per cent had ever been paid on said 
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stock. No evidence was introduced tending to show that said de- 
fendant ever subscribed for said certificates of stock, or for any stock 
of said company, or that her name appeared on any list of stockhold- 
ers of said stock circulated by said company. No other express con- 
tract was shown to have been made between said company and de- 
fendant.” 

The court charged the jury, in effect, that if they believed the testi- 
mony, the defendant was liable. The charge was excepted to by the 
defendant. It was clearly correct. The only question was whether 
she owned the stock. No one else claimed it. The certificates were 
issued and delivered to her. They belonged to her. They were the 
muniment of her title. She could have filled the blanks with her 
name whenever she thought proper. She had paid to the company 
all that was then payable, and subsequently received a dividend. Her 
name was placed upon the stock list. These facts were conclusive 
against her. She was estopped from denying her ownership. She 
could not assert her title if there were a profit, and deny it if there 
were a loss. The certificates showed the par of the stock and the 
amount to be paid. Upon receiving them, the law implied an agree- 
ment on her part to respond to the balance whenever called upon in 
any lawful way to do so. No special express agreement, written or 
oral, was necessary. The former was as obligatory as the latter could 
have been. It would be a mockery of justice to permit such an ob- 
jection to prevail. Ellis vs. Schmoeck & Thomas, 5 Bing., 521; 
Doubleday vs. Musket et al, 7 ib., 110; Harvey et al. vs. Kay, 9 
Barn. & Cress., 355 ; Upton, assignee, vs. Tribilcock, not yet reported. 
Where there are defects in the organization of a corporation which 
might be fatal upon.a writ of quo warranto, a stockholder who has 
participated in its acts as a corporation de facto, is estopped to deny 
its rightful existence. Eaton et al. vs. Aspinwall, 19 N. Y., 119; Ab- 
bot vs. Aspinwall, 26 Barb., 202. 

Where a party executes a deed poll reserving rent, and the grantee 
enters into possession, he is under the same liability to pay such rent 
as if the deed were an indenture inter par es, and he had executed it. 
The law implies a promise to pay which may enforced by an action of 
indebitatus assumpsit. ‘xoodwin et al. vs. Gilbert et al., 9 Mass., 484. 
It has been held frequently in cases of this class, where the instru- 
ment was under seal and executed by only one of the parties, that 
covenant would lie against the other. Finley vs. Simpson, 2 Zabris- 
kie, 310. 

We find no error in the record, and the judgment is affirmed. 
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SUPREME COURT OF APPEALS OF VIRGINIA... 


SOUTHERN MUTUAL INS. CO. 
vs, 


YATES. 


When a contract is reduced to writing, the writing is regarded as the sole evidence 
of the contract, and the parties are presumed to have rejected everything it. 
does not contain. This rule applies to policies of insurance. 

The exceptions are where the agent misleads the insured or seeks to take advantage 
of a forfeiture of his own creation, or where the agent has misdescribed the 
property after a correct description by the insured. 

Where the application, which was a warranty, contained a minute description of 
the property, such as could only be furnished by the insured, followed by a 
representation of the liens, in the absence of frand on the part of the agent, 
parol evidence of the insured is not admissible to defeat the written represen- 
tation as to the liens, by a simple denial that it was made. 

In order to reform a policy on the ground of mistake, the mistake must have been 
mutual. 

Instruction that where the application is part of the policy, the answers therein 
given concerning the non-existence of incumbrances were a warranty, and if 
the jury believed such an incumbrance existed, the policy was avoided unless 
the insurers had knowledge of the incumbrance, was correct, and should have 
been given. 

Acceptance of assessments on a premium note with knowledge of misstatements 
in the application, is a waiver of forfeiture, but not if the policy were another 
than the one in dispute, though insurer and insured be the same. 

Instructions which left the jury unrestricted to explore the field of inquiry, and 
assume that any act of the company might be construed by them asa waiver 
without regard to the circumstances whether done with full knowledge or un- 
der a mistake of the facts, were erroneous. 


Judgment reversed. 


Srapies, J. 


The plaintiff is the holder of a policy of fire insurance in the 
Southern Mutual Insurance Company. In his application, upon 


* Decision rendered July, 1877. 4 
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which the policy issued, he is represented as stating, in answer to a 
question asked by the agent, that there was then no incumbrance 
upon the property. The application is signed by the plaintiff, is made 
a part of the policy, and has all the force and effect of a warranty. 
The property having been destroyed by fire, and the company refusing 
to pay, the plaintiff brought his action to recover the value. One of 
the grounds of defense relied on by the company is, that the repre- 
sentation in respect to the incumbrance was untrue ; that all the time 
there was a deed of trust upon the building nearly equal to its value, 
the existence of which was wholly unknown to the company. This is 
not controverted by the plaintiff, but he insists that he made no such 
representation upon the subject of incumbrances as is set forth in the 
application. Upon the trial he was introduced as a witness in his own 
behalf, and in response to a question propounded by his own counsel, 
he said he had never read the application either at the time or since ; 
that the agent of the company asked him in whom the title was, and 
he replied it was in himself ; but the agent did not ask him any ques- 
tion as to incumbrances on said property. This evidence was objected 
to by the company upon the ground that its effect was to contradict 
the express terms of the warranty ; but the court overruled the objec- 
tions and permitted the evidence to go to the jury. 

From this statement it is manifest that the whole question turns 
upon the admissibility of parol testimony to affect the terms of a writ- 
ten contract. In Towner vs. Lucas, 13 Grattan, all the authorities 
bearing upon this question are cited and discussed by Judge Allen, 
with great ability. That was a case of great hardship upon the de- 
fendant. He had signed his name as surety to a bond upon the most 
positive assurances of the obligee that he should never be called on 
to pay it ; that his signature was a mere matter of form, only to put a 
stop to the talk of a particular person named in the neighborhood. 

The defendant offered to show these facts, but the evidence was 
held inadmissible. In answer to the argument, that it would be a 
fraud to insist on the written agreement in violation of the parol un- 
derstanding, it was said the rule of the common law excludes oral 
testimony of the alleged understanding, and as it cannot be proved 
by the legal evidence, the understanding itself, in legal understand- 
ing, cannot be regarded as existing in fact. 

This last case was followed by that of Woodward, Baldwin & Co. vs. 
Foster, 18 Grattan, where the subject is a good deal discussed by 
Judge Joynes. 

In these two opinions all the Virginia cases are referred to, and the 
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argument exhausted. They show that in this State, certainly, the rule 
is well settled that when a contract is reduced to writing, the writing 
is regarded as not only the best, but the sole evidence of the contract, 
and the parties are presumed to have rejected everything it does not 
contain. 

There is no doubt that this rule applies as well to policies of insur- 
ance as to any other class of written contracts. In Lee vs. Howard 
Fire Insurance Company, 3 Gray, 583, Bigelow, Judge, discussing the 
question of the admissibility of parol evidence to affect the terms of 
the policy, said, that upon the most familiar principles of the law 
of evidence, all previous verbal agreements must be taken to 
be merged in the written agreement of the parties made for the pur- 
pose of embodying the terms of the contract, and designed to be the 
depositary and proof of their final intention. The exceptions to this 
rule sanctioned by the courts, are, in those cases in which the in- 
sured is misled by the assurances or declarations of the agents of the 
insurers, or where the latter seek to take advantage of a forfeiture of 
their own creation, or where the insured has given a correct descrip- 
tion of property which has not been followed by the insurers or their 
agents in preparing the policy, or where the parties stand on unequal 
ground, and one of them uses his superior knowledge or influence to 
mislead the other as to the true import of the contract. There are 
numerous others which need not be mentioned. See second Amer. 
L. Cases, 912 to 915-916. 

It must be conceded that many of these exceptions, if they can be 
so termed, are utterly irreconcilable with the rule itself, or any just 
principle upon which it is founded. In such cases it is said, however, 
the oral evidence is not offered to contradict the writing, but to show 
that the representation as it is written ought not to be used against 
the party upon the ground of an equitable estoppel. The recent case 
of Georgia Home Ins. Oo. vs. Kinnier’s.adm’x, and Manhattan Fire 
Ins. Co. vs. Weill & Ullman, recently decided by this court, are illus- 
trative of this doctrine. 

It is to be seen, however, that no well considered case can be found 
which has gone so far as to allow the introduction of parol proof such 
as is offered here. The application contains a particular and minute 
description of the building, its location, size, the material of which it is 
constructed, the uses to which the rooms are appropriated, and of 
other matters which could only have been furnished by the insured 
himself or his agents. Following this description of the property, is 
the representation in respect to the liens and incumbrances. It is con- 
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ceded that whatever relates to the former was furnished by the plain- 
tiff, but it is insisted that the representation in respect to the incum- 
brances was inserted without his knowledge or consent. It is not pre- 
tended that the agent of the company was guilty of any fraud or will- 
ful misrepresentation. The effort of the plaintiff is to defeat a written 
representation and warranty by a simple denial, on his part, that 
either was in fact made, and the difficulty of thus contradicting the 
plain terms of his covenant, is sought to be obviated by asserting that 
it was never read to him. Ifsnch evidence is admissible, it is difficult 
to imagine a case in which it would not be allowable to vary the legal 
import of a deed by parol testimony. 

In Cooper vs. Farmers’ Mutual Ins. Co., 50 Penn., 297, a case very 
similar to this, an effort was made to show that the representation in 
regard to the incumbrance had been introduced into the application 
by mistake, and that the contract should read as if the property had 
been represented as incumbered. The Supreme Court said, “ That 
had the evidence been received, it would have proved, what doubtless 
is true, that there was no fraud or willful misrepresentation, but it did 
not tend to show that the warranty had not been made, or that it had 
not been broken.” 

But were it conceded that parol evidence is admissible for the pur- 
pose of reforming a policy, it is still true that no written instrument 
can be reformed on proof of a mistake, unless it be a mistake of both 
parties. Mistake of the insured alone will not answer. If it would, 
insurers might be held by a contract to which they never assented. 
It is mutual mistakes only which make a contract reformable in equity. 
One of the latest cases on the subject is Ryan vs. World Life Ins. Co., 
41 Conn., 168. There, as here, the insured asserted that she and 
her husband had signed the application without reading it, and with- 
out its being read to them. The court said, “ that of itself was inex- 
cusable negligence:” The application contained her agreements and 
representations in an important contract ; when she signed it she was 
bound to know what she signed. 

Tce law requires that the insured shall not only in good faith an- 
swer all the interrogations correctly, but shall use reasonable diligence 
to see that the answers are correctly written. It is for his interest to 
do so, and the insurer has the right to presume that he will do it.” 
The cases of Barnett vs. Union Mutual Fire Ins. Co., 7 Cush., 179 ; 
Jenkins vs. Quincy Mutual Fire Ins. Co., 7 Gray, 374; Holmes and 
others vs. Charlestown Mutual Fire Ins. Co., 10 Met., 212, are all au- 
thorities in point, and fully sustain the view here taken. The intro- 
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duction of parol evidence in such cases, is but an attempt to substi- 
tute for the representations and warranties contained in the written 
agreement, oral representations and warranties of an entirely differ- 
ent character. We are therefore of opinion that the Circuit Court 
erred in receiving the evidence set out in the defendants first bill of 
exceptions, and for this error the judgment must be reversed and the 
cause remanded for a new trial, upon which, if the same evidence is 
again offered and objected to by the defendant, it must be rejected by 
the court. 

The next question for consideration is in respect to the several in- 
structions set out in the defendant’s second bill of exceptions. It is 
apparent that the action of the court in giving some of these instruc- 
tions, and in refusing others, was based entirely upon its opinion with 
regard to the admissibility and effect of the parol testimony already 
considered. The first, second and third instructions asked for by de- 
fendant, asserts the proposition that the application is a part of the 
policy, that the answers therein given in respect to the non-existence 
of any incumbrance upon the property, amount to a warranty, and 
if the jury should believe there were such an incumbrance at the time, 
this constituted a breach of warranty, and the policy was on that ac- 
count void unless the defendant had notice of the incumbrance. These 
instructions correctly stated the law, and ought to have been given 
by the court. 

The fourth instruction substantially affirms that the act of the de- 
fendant in demanding and receiving assessments upon the premium 
note of the plaintiff would not amount to a waiver of the breach of 
warranty, unless so intended by the defendant. In this respect the 
instruction is clearly erroneous. If the defendant, with knowledge of 
the existence of the incumbrance, knowingly received assessments 
upon the note involved in this controversy, such conduct would amount 
to a waiver of the breach of warranty, whether so intended or not. On 
the other hand, if the defendant received such assessments, under an 
erroneous idea on the part of one of its officers that they were paid 
upon another and totally different note, it is clear that the right to 
insist upon the forfeiture would not be in the least affected by pay- 
ments and receipts. This proposition would seem to be too plain to 
require argument or authority to support it. 

The fifth instruction lays down a proposition of law in the broadest 
and most comprehensive terms, not involved in the case, not necessary 
to its proper decision. Without undertaking now to say whether the 
proposition is sound, we are of opinion, for the reason just stated, that 
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it was properly refused. The sixth instruction was given, and no 
complaint is made by any one on that ground. 

The second instruction given by the court, in view of the fourth 
asked for by the defendant, is erroneous, at least so much of it as re- 
fers to the supposed acts of waiver on the part of the defendant. 
The instruction informed the jury that the existence of an incum- 
brance, under the circumstances therein detailed, was a breach of the 
warranty, unless the defendant had actual knowledge of such incum- 
brance, or upon obtaining actual knowledge thereof, at some subse- 
quent date, did or suffered to be done any act by which any objection 
thereto was waived. This instruction was calculated palpably to mis- 
lead the jury. 

It left them unrestricted to explore the field of inquiry, and to as- 
sume that any act done, or suffered to be done, by the defendant, 
might be construed by them as a waiver without regard to the cir- 
cumstances under which the act was done, whether done with full 
knowledge, or under a plain mistake, of the facts. What has been 
said in regard to the fourth instruction asked for on the part of the 
defendants, and refused by the court, will show the character of the 
instruction which ought to have been given on this branch of the 
case. 

The bill of exceptions sets out other instructions asked for by defen- 
dants, but they involve no new propositions. They only tend to 
cumber the record without elucidating the matter of controversy ; all 
of them are connected in a greater or less degree with the parol evi- 
dence already adverted to. When that is out of the case the instruc- 
tions must be regarded, many of them, as wholly immaterial. 

Upon the grounds here stated, we are of opinion the judgment of 
the Circuit Court must be reversed, and a new trial awarded. 





Columbia Ins. Co. vs. Buckley et al. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas No. 3, of Philadelphia County. 


OOLUMBIA INS. CO. 
us. 


BUCKLEY et au.* 


1. A member of a mutual insurance company is liable on his premium note for as- 
sessments made by the company until the insurance is ended by one or the 
other party by notice, demand, surrender or cancellation. 


. Mere non-payment of an assessment does not terminate such liability of the in- 
surance, although the policy provides that if an assessment be not paid within 
thirty days, the policy shall be void. The company may waive such forfeiture 
. making and eanaaiins a subsequent assessment, which thereby become 

ue. 


This action was upon the following case stated : 

The plaintiff, a mutual fire insurance company, insured the prop- 
erty of defendants on the 9th day of September, 1871, for $300,000 
for five years, receiving in consideration a cash premium and a pre- 
mium note, of which the following is a copy: 

“$1,350. For value received in policy No. 30,508, issued by the 
Columbia Insurance Company, we promise to pay said company the 
sum of thirteen hundred and fifty dollars and —cents, in such por- 
tions and at such times as the directors of said company may, agree- 
ably to their act of incorporation, require. (Signed) John Buckley & 
Co. Dated the 9th day of September, 1871.” 

On the 10th day of May, 1873, the directors of the company made 
an assessment upon the defendants in due form, and according to 
their act of incorporation, for the sum of eighty-one dollars, payable 
on or before July 1, 1873, for which amount immediate demand was 


*From the Mutuszl Underwriter. Decision rendered May 7, 1877. 
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made, and notice of the assessment given. This assessment has never 
been paid. Among the conditions of the policy of insurance was the 
following : ‘‘ Whenever an assessment has been made by the directors 
of this company on the premium notes of its members, if the amount 
assessed on the premium note given on this policy is not paid within 
thirty days from the time the same is demanded by said company, 
then this policy shall be void. But the said company shall have a 
right to collect the amount due on said assessment.” 

On the 12th day of January, 1874, the directors of the company 
made another assessment of eighty-one dollars on defendants, payable 
March 1, 1874, and made immediate demand for the same. 

If the court be of opinion that the non-payment of the first assess- 
ment within thirty days after demand (in view of the above quoted 
condition of the policy) made the same absolutely void as against the 
plaintiff, so that the second assessment could not be lawfully made, 
then judgment to be entered for the plaintiff for the amount of the 
first assessment only, with interest from the time the same was due. 
If the non-payment of the first assessment did not have such effect, 
then judgment to be entered for the plaintiff for the amount of both 
assessments, with interest from the time they were respectively due. 
Either party to have the right to sue out a writ of error. 


J. F. Frororr and Saarp & Atzteman, for Plaintiff in Error. 
Awnprew Zane, Jr., for Defendant in Error. 


Menrcour, J. 


This was a case stated. The plaintiff is a mutual fire insurance 
company. The insurance was taken for five years from the 9th of 
September, 1871. The claim was for two assessments on the pre- 
mium note. One was made on the 10th of May, 1873, the other on 
the 12th of January, 1874. Due notice of each assessment had im- 
mediately been given, and demand of payment made. 

One of the conditions of the policy declared: ‘“ Whenever an 
assessment. has been made by the directors of this company, on the 
premium notes of its members, if the amount assessed on the pre- 
mium note given on this policy is not paid within thirty days from 
the time the same is demanded by said company, then this policy 
shall be void. But the said company shall have a right to collect the 
amount due on said assessment.” Section 2 of the Act of Incorpora- 
tion provides, that “all persons who shall hereafter insure with the 
said corporation and their executors, administrators and assigns, con- 
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tinuing to be insured therein, shall thereby become members thereof, 
during the period they shall remain insured by said corporation, and 
no longer.” The question presented is, whether the non-payment of 
the assessment, within thirty days after demand, made the policy 
absolutely void as against the plaintiff, so that the second assessment 
could not be lawfully made on the premium note. In a mutual in- 
surance company each person insured becomes a member of the 
body corporate. He is clothed with the rights, and subject to the 
liabilities of a stockholder. He is both insurer and insured. The 
premium notes usually constitute the principal fund or capital of the 
company. They are also a part of each contract of insurance. Every 
person who procures an insurance, and gives his premium note, ac- 
quires a contingent interest in every other such note held by the 
company, or which it obtains during the life of his policy. They 
are liable to assessment for the payment of losses. To secure a more 
prompt payment of the assessments, most companies have inserted a 
clause in their policies, declaring the same shall be void unless the 
assessment be paid within « specified time after notice. The word 
void, in a contract, has often been held to mean voidable only, and at 
the election of the party wronged. The cases recognizing and affirm- 
ing this rule of interpretation, as applied to contracts generally, are 
very fully collected by Mr. Chief Justice Lowrie, in Pearson vs. 
Chapin, 8 Wright, 9. Although a condition be attached to the policy, 
declaring it shall be void on a failure to pay an assessment within a 
specified time, yet the policy does not become thereby ipso facto 
void. The company may, at its option, declare the policy canceled, 
and notify the delinquent, or may waive its right of avoidance, and 
continue to assess the premium note. In the former case, the pre- 
mium note is not liable to assessment for the payment of future 
losses. In the latter case, the contract relation is not wholly dis- 
solved, but the protection of the policy is suspended until the default 
of non-payment is removed. On the payment of the assessments 
the policy revives in its full vigor. The delinquent holder of the 
policy cannot sustain an action for a loss sustained while he is thus 
in default. It is said in May on Insurance, § 553, that the acts of 
policy-holders, which may entitle the corporation to defend against 
claims for losses, do not necessarily release such parties from liability 
to assessments as members. Although the policy may provide that 
the person becoming a member shall continue a member so long as 
he is insured, and no longer, yet if it stipulates that in case of forfei- 
ture by the act of the insured he shall not be released from the obliga- 
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tion of the premium note until he has complied with the conditions 
of the policy and charter requiring the payment of his proportion of 
all losses and expenses that may have accrued prior to the surrender 
of the policy or alienation of the property, the insured will still re- 
main liable on his deposit or premium note for losses occurring after 
as well as before the alienation or act working the forfeiture, until all 
assessments are paid and the policy surrendered. The same princi- 
ple is declared in Flanders on Insurance, 28, section 8; p. 147, sec- 
tion 5; Atlantic Ins. Co., vs. Goodsell, 35 N. H., 328; Neeley vs. 
Onondaga County Ins. Co., 7 Hill, 50, and in Hyatt, Receiver, etc., 
vs. Wait et al., 37 Barb., 29. 

Our own cases make a distinction in the effect to be given to differ- 
ent acts of the insured, although the policy-holder declares that 
either shall make the policy void. Thus in Wilson vs. Trumbull 
Mutual Fire Ins. Co., 7 Harris, 372, one of the by-laws provided that 
the alienation of any property insured, should ipso facto make the 
policy void, unless notice thereof was given to the secretary, and an 
assignment of the policy made to the purchaser within sixty days 
thereafter. The insured sold the property, but did not give the stipu- 
lated notice of his sale, nor did he assign the policy to the purchaser. 
It was held that his premium note was not liable to assessment to 
pay losses which had accrued eight months after the sale. It was 
there said, he that sells his insured property excludes himself from 
membership and from all its liability thereafter accruing. He was 
no longer insurer or insured. He can claim no benefits nor be bound 
for no subsequent losses. Interest in the property insured is an 
essential link in the relation of insurance. The same principle is 
declared in Finley et al. vs. Lycoming County Mutual Ins. Co., 6 
Casey, 311. 

In Hummel & Co.’s Appeal, 28 P. F. Smith, 320, one of the con- 
ditions of the policy declared, ‘‘ whenever an assessment shall have 
been made on the premium notes and the same is not paid within 
thirty days after having been demanded by the company through 
agents or receivers, the policy of insurance given upon such notes 
shall be null and void until the assessment be paid, and the directors 
shall retain such premium notes and collect thereon such sum or 
sums so assessed.” The act of incorporation declared that all per- 
sons who should insure with the company should be members while 
they continued insured, and no longer. It was nevertheless held that 
the policy did not become “null and void,” by the omission to pay 
the assessment for thirty days. It was said the moment payment 
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was made, the contract, which was still alive, became operative in its 
protection. It is true the condition declared the policy should be 
null and void “ until the said assessment be paid,” yet we do not think 
those words either control or change its effect. The condition there, 
as well as in the case we are considering, substantially declares, that 
the company shall retain the premium note and collect the amount 
due on the assessment. The distinction between the effect given to 
alienation of the property insured, and the failure to pay an assess- 
ment within the time specified, has some foundation. In the former 
case the delinquent has no property to which the revised policy can 
apply. As to him, its protective power is goné past restoration ; a 
lack of the essential element of interest in the property, worked a 
severance of the insurance relation. In the latter, the delinquent re- 
tained the property over which the protecting care of the policy was 
again thrown, on payment of the assessments. Time being the only 
material circumstance, it is waived by acceptance of performance 
after condition broken. 1 Strange, 453. The company may un- 
doubtedly waive a condition made in its favor. When it does so 
the rights and obligations of the insured become restored as fully as 
if the condition had not existed. In the case now before us there 
has been no surrender of the policy by the insured, and no cancella- 
tion thereof by the company. No demand has been made for the 
premium note, no satisfaction of it had been ordered. The note 
then remained in full force and was subject to assessments. 

The learned judge therefore erred in not entering judgment for 
the amount of the assessment made on the 12th of January, 1874, as 
well as for the former assessment ; therefore, judgment reversed, and 
judgment in favor of plaintiff for the amount of both assessments, 
with interest, according to case stated. 


SUPREME COURT OF PENNSYLVANIA. 


COLUMBIA INS. CO. versus BUCKLEY & CO. 


Menrcour, J. 
Both assignments present one question only : that is, the effect to be 
given to the non-payment within thirty days after notice of assess- 
ment on the premium note of the insured. 
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The court below thought the omission to pay made the policy ab- 
solutely void, and that no valid assessment on the note could be made 
to pay losses thereafter sustained. The evidence of such assessment 
was therefore rejected. : 

In an opinion just filed, in another case between these same par. 
ties, in regard to another assessment on this identical note, we have 
fully discussed the question which arises here. The reasons there 
given rule this case. It is unnecessary to repeat them. 

They show that the learned judge erred in rejecting the evidence, 
and that this judgment must be reversed. 

Judgment reversed and a venire facias de novo awarded. 


SUPREME COURT OF PENNSYLVANIA. 
Error to Common Pleas of Philadelphia County. 


BUCKLEY er at. 


vs. 
+ 


COLUMBIA INSURANCE COMPANY.* 


1. Notice by the insured, to the agent of a mutual company, of his desire to be 
no longer insured, does not destroy the relation. Such notice is not notice to 
the company. 


. The insured is entitled to notice of assessments upon his premium note before 
suit for the game. The fact as to such notice in this case should have been left 
to the jury. 


This action was brought by the insurance company upon the 
premium note set out in the foregoing cases between the same 
parties, to recover assessments upon the same. The following are 
the assignments of error : 

1. The court erred in not admitting in evidence the testimony pro- 
posed in the following offer, to wit : 


* From the Mutual Underwriter. Decision rendered May 7, 1877. 
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“ Defendants offer in evidence record of suit No. 1050, June Term, 
1874, old D. C., Plaintiffs vs. Defendants (pro ut same.) 

This is offered in evidence to show suit on this same note, for as- 
sessments made May 10, 1873, and 12th of January, 1874, and that 
assessments were made on those dates and demand made for the pay- 
ment of the same. Suit was brought for the recovery of both assess- 
ments in the suit above mentioned ; and on a case stated, admitting 
all the facts, a recovery was had for the first assessment only. This 
for the purpose of showing that the assessment of May 10, 1873, for 
the six per cent, was sufficient to meet the liabilities at that time. 2. 
To show that the policy was void at the time of the assessment in 
suit. 

2. The court erred in rejecting the defendants’ offer to show that 
the property described in the policy was destroyed by fire in Decem- 
ber, 1874. 

3. The court erred in rejecting the defendants’ offer to show that 
when the policy was obtained the defendants paid $67.50, which was 
to be the annual cash premium. That the same was paid on Septem- 
ber 9, 1872, again. That the same was the annual cash premium re- 
quired by the company, and that it was the rate charged by the com- 
pany when no note was required. 

4, The court erred in rejecting the defendants’ offer to show that, 
in 1872, the witness gave notice to the agent through whom the in- 
surance was obtained, that he did not wish to be longer insured in 
the company. That he was informed by the agent that the policy 
should be null and void. 

5. That the court erred in rejecting defendants’ offer to show by 
John ©. Clark, a clerk of the company, that no suits have been 
brought on policies for losses reported to the company between Sep- 
tember 9, 1871, and May 10, 1873; and that by the terms and con- 
ditions of the policies issued by the company there are no losses be- 
tween those dates to pay, and for which the company could legally 
make an assessment January 9, 1875. 

6. The court erred in rejecting the minute-book of the company, of 
meeting held May 10th, 1873, (pro ut same,) offered to show : 

1. That the losses on stock policies, under the amendment to the 
charter, the mutual company is not liable for. 

2. To show that at this time an assessment of six per cent was 
sufficient to pay all losses. 

_7. The court erred in not charging the jury as requested in the 
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first written point submitted by the defendants, to wit: ‘‘ That the 
verdict must be for the defendants.” 

8. The court erred in not charging as requested in defendants’ 
second written point, to wit : : 

‘That if the jury find from the evidence that no notice of the 
assessment was given defendants before suit brought, plaintiffs cannot 
recover. 

9. The court erred in not charging the jury as requested in the de- 
fendants’ third point, to wit : 

‘« That the plaintiffs having failed to prove that the losses occurred 
during the time when the defendants’ policy was in force, the verdict 
must be for the defendants.” 

10. The court erred in charging the jury that there was no defense, 
and they must find for the plaintiffs the amount claimed. 


Anprew Zang, Jr., and Davw CO. Harrineron, for Plaintiffs in Error. 
Suarp and Atteman, for Defendants in Error. 


Mexnrcor, J. 


This action was brought to recover assessments made on the pre- 
mium notes of the plaintiffs in error. Six errors are assigned to the 
rejection of evidence, and four to the charge of the court. We will 
consider them in their order. 

1. The record of aformer suit, for other assessments, was not ad- 
missible. It did not tend to show either of the facts for which it was 
offered. 

2. We cannot say there was error in rejecting evidence that the 
property insured was destroyed by fire in December, 1874. We have 
not been furnished with a copy of the policy. We know not how far, 
by its terms, a loss by fire may operate on the premium note. Be- 
sides, the offer does not profess to show that the assessment of Decem- 
ber 31, 1874, was not for the payment of losses sustained before the 
fire. 

3. This evidence was correctly rejected. Being a mutual insurance 
company, the fact that a lesser sum was paid at the time of the insur- 
ance, would not prevent the assessment of larger sums to pay subse- 
quent losses. 

4, Notice to the agent, through whom the insurance was obtained, 
that they did not wish to be longer insured in the company, could 
not destroy the insurance relation. They could not thus relieve them- 





1877.) Buckley et al. vs. Columbia Ins. Co. 639 


selves from their obligations, nor was notice of their desire to such an 
agent notice to the company. 

5. As a whole this offer was clearly inadmissible. The fact that no 
other suits had been brought to recover losses, was wholly irrelevant, 
and the court was not bound to separate the offer and admit a part. 
Whether the latter part of the offer, by itself, would be evidence, it is 
difficult to determine. 

The offer should have been made in more clear and specific terms 
to show that the company did not sustain the alleged losses for the 
payment of which the assessment in controversy was made ; or, if so 
sustained, that they had been paid by assessments made and col- 
lected prior to the assessments now in question. If the insured can 
show fraud or clear mistake in making the assessments, it will consti- 
tute a defense. Jones vs. Sisson, 6 Gray, 288 ; People’s Equitable Mu- 
tual Fire Ins. Co. vs. Stone, 9 Allen, 483 ; Hummell & Co.’s Appeal, 
28 P. F. Smith, 320. 

6. We cannot reverse for the rejection of the minute-book. No copy 
of the portion offered is furnished for our inspection. Its relevancy is 
therefore not shown. 

7. There was no error in refusing this instruction. The eighth sec- 
tion of the act of incorporation declares when an action is brought for 
the recovery of the assessment on a premium note “‘ the certificate of 
the secretary specifying the assessment, and the amount due on such 
note by means thereof, shall be taken and received as prima facie evi- 
dence thereof in all courts of this commonwealth.” That is, as 
evidence of “ the assessment, and the amount due ” by reason of the 
assessment. The manifest design of the statute is to make the certifi- 
cate of the secretary prima facie evidence that the necessities of the 
company justified the assessment, and that it was duly and legally 
made. No evidence having been given to rebut this presumption, 
this assignment is not sustained. 

8. and 10. The insured was entitled to notice of the assessment be- 
fore suit was brought. The case of Thornton et al. vs. Western Re- 
serve Farmers’ Ins. Co., 7 Casey, 529, is cited to show that the want 
of notice can be pleaded in abatement only. There is a dictum to that 
effect, in the opinion of Mr. Chief Justice Lowrie ; but the report of 
the case shows that notice of the assessment was averred in the claim 
filed, and proved on the trial. The question in that case appears to 
have arisen on the language of a statute of Ohio, which prescribed the 
averments to be set forth in the declaration, and that it should there- 
in be averred that notice had been given thirty days before the com- 
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mencement of the suit. The omission of that averment was inter- 
posed asa defense; but the fact of notice was not controverted. 
That case was ruled on the pleadings. In the present case no ques- 
tion was raised in the court below in regard to the pleadings. The 
company appears to have recognized the necessity of its proving no- 
tice. It gave some evidence tending to show it, but not sufficient to 
say it was conclusively proved. The witness testified, “ notices of 
these assessments were sent out by the officers of the company.” 
When, or how sent, or to whom, is not stated. The insured, plaintiffs 
in error, deny having received any notice. It may be that the jury 
would have found the evidence of notice sufficient ; but the question. 
should have been submitted to it, and its sufficiency not decided by 
the court. The learned judge therefore erred in not affirming the 
second point submitted by the plaintiffs in error, and he also erred in 
giving a peremptory direction to the jury to find for the corporation 
the amount claimed. 
Judgment reversed and a venire facias de novo awarded. 





